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A desk man on The Sentinel is a sentinel who guards 
against mistakes—such as the careless misuse of 
proper names. 

For example, he makes sure that the name of his paper 
always gets the capital treatment it deserves. 

In the same way, he sees that Coke is always spelled with 
an upper-case “C,”’ for Coke, too, is a proper name. It 
is the friendly abbreviation for Coca-Cola—and both 
“Coke” and “Coca-Cola” are registered trade-marks as 
well as proper names. 

Good practice requires the owner of a trade-mark to 
guard it diligently. That’s why we ask that you make 


is a guard 

















THE COCA-COLA COMPANY 























































it Coke ...with a capital, please—just as you spell 
Coca-Cola with cap initials. 

P.S. The quality of Coke has been safely guarded for 
65 years. Have a Coke, and work refreshed. 


Ask for it either way 
... 40th trade-marks 


mean the same thing. 
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ac? aa Specialized 
ei =«>—-d CCH_- REPORTERS 
in Specialized Fields 


@ No matter what your interests, no matter what your 
responsibilities may be, if they concern taxation and busi- 
ness law, you will find them well served, effectively and 
continuingly, by one or more of the great family of CCH 
TOPICAL LAW REPORTS. Represented here are 
some of the specialized CCH Reporters serving highly 
selective fields of law. 


Hour after hour, and day after day, telegraph, tele- 
phone, teletype, and fast mail pour a steady stream of 
new laws, amendments, regulations, rulings, decisions, 
and the like, into the editorial offices of Commerce Clear- 
ing House. 


Hour by hour, day after day, this vital news, this 
important factual information, transformed into efficient 
working tools is rushed into the hands of subscribers all 
over the country through pertinent issues of the more 
than one hundred fifty CCH Reports. 





Thus, Commerce Clearing House Topical Law Reports, 
by consistently meeting specific business and professional 
needs everywhere, have established a recognized symbol. 
For everywhere now the initials “CCH” mean speed, 
dependability, and completeness. 


Write for details on these Reporters or others in fields of 
particular interest to you. When writing, also request copy of 
complimentary “Rapid Tax Finder.” Address Desk A-153 


COMMERCE. CLEARING, HOUSE,. INC.. 


PUBLISHERS OF TOPICAL LAW REPORTS 


214 N. MICHIGAN Ave 522 Firtw Ave. 1329 E STREET. N. W. 
CHIcaco 1 New Yor« 36 WASHINGTON 4 
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® THE AMERICAN BAR CENTER is now 
the official name of the permanent 
home of the American Bar Associa- 
tion, by unanimous action of the 
Board of Governors at its November 
21 meeting. 

The deed to a tract of land front- 
ing 360 feet on the University of 
Chicago’s Midway, opposite the fa- 
mous Rockefeller Chapel, has been 
delivered to your President, who ac- 
cepted the gift in behalf of the Amer- 
ican Bar Foundation, the corporate 
instrumentality organized for this 
purpose. Preliminary architectural 
plans for the Center have been ap- 
proved by the Board. The plans, as 
submitted by the New Building 
Committee, composed of Messrs. Al- 
lan H. W. Higgins, Chairman, Don- 
ald A. Finkbeiner and Ross L. Ma- 
lone, Jr., call for an Administration 
Building and a connecting Bar Re- 
search Center Building. Contracts 
will be let for the construction of 
these buildings as soon as financial 
arrangements are complete. The Ad- 
ministration Building will be con- 
structed out of the first funds 
received for the project and the Bar 
Research Center will have second 
priority. 

The new American Bar Founda- 
tion will hold title to the property, 
erect the buildings and operate the 
Center. The members of the Board 
of Governors of the American Bar 
Association are the members of the 
American Bar Foundation; the offi- 
cers of the Foundation are the Presi- 
dent, Chairman of the House of 
Delegates, Secretary and Treasurer 
of the Association; and the directors 





of the Foundation are the four off- 


cers plus three others selected by the 
Board of Governors of the Associa- 
tion. The American Bar Association 
will pay operation and maintenance 
expenses of the Center in considera- 
tion of permanent rent-free occu- 
pancy of the Administration Build- 
ing. 

Financial plans submitted by the 
Finance Committee, of which George 
Maurice Morris is Chairman, have 
been approved by the Board of Gov- 
ernors. These call for (1) a sum of 
$2,000,000 to be raised by the lawyers 
of the United States and (2) a sum 
of $1,500,000 to be raised from other 
sources. The first fund will be used 
to build and furnish the buildings 
and to initiate research projects. The 
second fund will be used to finance 
long-range programs of legal research. 

The lawyers’ fund will be ex- 
pended for the following purposes: 

1. Administration Building 

(including site 

improvement) $1,150,000.00 
2. Bar Research Center Building 

(including site 


improvement) 500,000.00 
3. Furnishings and 
equipment 100,000.00 


t. Initiating research proj- 

jects, assembling research 

materials, and miscel- 

laneous expenses 250,000.00 
Already on hand, or to be made 
available by the time the contract is 
let for the Administration Building, 
is a sum of approximately $400,000 
accumulated from contributions of 
patron and sustaining memberships 
of the American Bar Association and 
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to be derived from sale of the Associ- 
ation property at 1140 North Dear- 
born. The balance must be supplied 
by the lawyers of the United States 
who wish to see their Association 
permanently housed and provided 
with facilities which will enable it 
to provide better services to the pro- 
fession and to the public. 

The Finance Committee contem- 
plates that one of the steps toward 
its objective will be to contact and 
urge every member of the American 
Bar Association to become a mem- 
ber of the “Seventy-Five Club”. 
Members of this Club will be those 
who contribute or pledge $75.00 or 
more as an anniversary gift dur- 
ing this Diamond Jubilee year of 
the American Bar Association, which 
ends with the Annual Meeting in 
Boston next August. Each such mem- 
ber’s name will be published in the 
appendix of a book entitled “The 
History of the American Bar Asso- 
ciation”, by Professor Edson R. 
Sunderland, which will be given to 
all who register at the Boston meet- 
ing. You will soon be solicited for 
this purpose. Resolve now to have 
your place in this unique recognition 
to lawyers who help establish this 
great new home for the American 
Bar Association. 

The building of the American Bar 
Center brings the American Bar 
Association to the threshold of the 
Era of National Service. The Center 
will centralize the operational activi- 
ties of the Association, and it will 
constitute the correlating agency for 
affiliated organizations throughout 

(Continued on page 43) 
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Any Kind of 
Court Bond 


Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 


compliance with court de- 


crees. in every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S.F.& G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 


Broker as you would your 
Doctor or Lawyer™ 

















inn ouncement 


of 
1953 Essay Contest 
Conducted by 


AMERICAN BAR ASSOCIATION 


Pursuant to terms of bequest of 


Judge Erskine M. Ross, deceased. 


INFORMATION FOR CONTESTANTS 


Time When Essay Must Be Submitted: 
On or before April 1, 1953. 


Amount of Prize: 
Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“Guarantees of Free Speech vs. Right to Fair Trial.” 

The question contemplates the situation created by federal 
and state constitutional provisions on free speech that every 
person may speak, write and publish his sentiments on all 
subjects, being responsible for the abuse of that right, and 
the provisions that one accused of crime shall have a right 
to a speedy and public trial by an impartial jury. Often 
comments on criminal trials by the press, radio and television 
seem to jeopardize or destroy the right of the accused to a 
fair and impartial trial. Comment which creates a clear and 
present danger to the administration of justice constitutes con- 
tempt of court. A solution of the problem involves more than 
a definition of what constitutes contempt of court. It includes 
effective measures to permit proper comment without jeopard- 
izing the rights of the accused. 


Eligibility: 


The Contest will be open to all members of the Association 
in good standing, including new members elected prior to 
March 1, 1953 (except previous winners, members of the 
Board of Governors, Officers and employees of the Associa- 
tion), who have paid their annual dues to the Association for 
the current fiscal year in which the essay is to be submitted. 


No essay will be accepted unless prepared for this Contest 
and not previously published. Each entryman will be required 
to assign to the Association all right, title and interest in the 
essay submitted. 


Instructions: 


Ali uecessary instructions and complete information with 
respect to number of words, number of copies, footnotes, cita- 
tions, and means of identification, may be secured upon re 
quest to the American Bar Association. 


AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street Chicago 10, Mlinois 
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American the official organ of the 

Bar AMERICAN BAR ASSOCIATION 
Association 
Journal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect so far as possible, the objectives of the organized Bar of the United States. 


There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is seferred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant’s election. 


Dues are $16.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for membership in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Antitrust Law, the Section of Labor Relations Law and the Section of Patent, Trade-Mark and Copyright Law 
are $5.00 a year; dues for the Section of Taxation are $6.00 a year; dues for all other Sections are $3.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street. Chicago 10, Illinois. 
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RECENT LEGAL NOTES 


@ Restricted Stock Options 


} A recent Delaware decision cleared away a little more of the uncertainty surround- 
ing the corporation law aspects of “restricted” stock options. The case said: An 
employment contract iz valid consideration for restricted stock options and, except 
in upvsuul circumstances, the judgment of the directors will be accepted on the 
y juestion whether the value of the option is reasonably related to the value of the 
employee's services [Kaufman v. Shoenberg, 91 A. 2d 786]. 

Of primary interest in the case was the court's discussion of the value of stock 

options (as distinguished from the price of the stock). Previous cases have held that 
the value of the employment contract must be reasonably related to the value of 
the option [Kerbs v. California Eastern Airways, 90 A. 2d 652; Gottlieb v. Heyden 
! Chemica! Corporation, 90 A. 2d 660]. But how could you determine the value of a 
restricted stock option? Said the court: You can't give them a dollar and cents 
value. We'll just have to accept the directors’ judgment on the question, absent 
i unusual circumstances. 
The court also dismissed the stockholders’ charge that a grant of stock options is 
, a breach of the directors’ fiduciary duty to the stockholders. The theory behind 
{ the objection was this: Restricted stock options aren't deductible by the corporation 
as a business expense; other forms of compensation are. This abandonment of a 
eT tax advantage to the detriment of the stockholders is a breach of duty. 
| The court's answer: The tax sacrifice is part of the corporation's cost of compen- ‘ 
; 





ee eee 





sation paid the executive—that is, it’s an element of the value of the options. 


@ Practical Guides for Election Inspectors 


Most corporations will hold their annual stockholders’ meetings within the next 
i few months. Now is the time to prepare—notices must be sent, proxies solicited 
and so forth. High on the list should be some basic rules to guide the election 
inspectors in accepting or rejecting proxies. With a list of rules to solve the most 
common problems, undue delay in the business of the meeting can be avoided. 

Here are general rules based on typical situations. These rules might well be 
adopted by the directors in advance of the meeting. (However, check them against 
statutes or cases on the point in your state, though you will find them meager.) 

Proxies by Individuals: 

Signatures: (a) Ideally proxies should be signed exactly as the name appears on 
the stock certificate. However proxies should be accepted if minor differences 
appear in the signature. For example, “Chas.” for “Charles”, or an initia] for the 
Christian name, or if titles ("Dr.”) are added or omitted. 

(b) If the stock certificate is issued to two or more persons as fiduciaries, the 
proxy should be rejected unless all sign; proxies signed by fiduciaries do not need 
evidence of their authority. 

All the fiduciaries are entitled to vote. The shares should be voted according 
to the will of the majority. And if the fiduciaries are equally divided, each group 
should vote half the shares. 

(c) Proxies from stockholders as joint tenants with right of survivorship must bear 
the names of all tenants although all names may be signed by one. Where name 
of only one joint tenant appears in signature, proxy is invalid. 

(d) Proxies should be rejected if signed by the stockholder in the space provided 
for the signature of the witness. 

Proxies should be accepted even though the number of shares represented by 
the proxy is not shown or is shown incorrectly. 

Conflicting Proxies from the Same Stockholder: 

These are the general rules where a postmark is available: 

(a) Undated proxies: Accept the proxy bearing the latest postmark; 





January, 1953 « Vol. 39 7 








(b) Several proxies, one of which has no postmark date, but shows a later exe- 
cution daie than appears on any of the postmarked proxies: Accept the one with 
the latest execution date. 

(c) Proxies with different execution dates, but the same and a later postmark 
date: Accept the proxy with the latest execution date. 

(d) Proxies postmarked, but one is undated: Accept the proxy with the latest 
postmark. 

If no postmark is available, these are the rules: 

(a) Each proxy has an execution date: Accept the one with the latest date. 

(b) Neither proxy has an execution date, or both bear the same execution date: 
Reject both. 

Bear this in mind: Even if the inspectors reject conflicting proxies because it is 
impossible to tell which is the latest, they may still count one of the conflicting 
proxies for quorum purposes. 

Dating: 

Stockholders do not have to date their proxies. Inspectors can fill in the date, 
using the approximate date the proxy was sent to the stockholder. If the stock- 
holder dates his proxy before the time it was sent to him, it should be accepted if 
the person who signed the proxy was a stockholder on the date shown on ihe proxy. 

Corporate Proxies: A certified copy of the directors’ resolution authorizing the 
officer to sign should accompany the corporate proxy. (Some states give officers 
conclusive authority to execute proxies. In those states, authorization isn't needed.) 
Proxies executed in the name of a corporation, without the signature of an author- 
ized officer should be rejected. 

If a corporation has been succeeded by another and the proxy is signed by the 
successor, proof of successorship should be obtained. 

Partnership Proxies: Proxies signed in the partnership name should be accepted, 
even though not signed by any partner. 


® Sidelights on Will Probate 


In Texas the statute requires probate within four years of the testator’s death, 
unless the party apriying was not in default; it prohibits letters testamentary after 
four years in any case. In a recent case, the widow was life tenant and executrix. 
She filed application for probate and believed that to be the probate of the will. 
The beneficiaries, children of the testator’s first marriage, also believed she had 
probated the will. Some twenty years later, after her death, they discovered the 
error and intervened as petitioners for probate. The children of the widow and of 
the testator contested. The court admitted the instrument to probate “as a muni- 
ment of title” (Winkler v. Craven, 250 S.W. 2d 300). 

The formality of probate may be dispensed with if all the persons interested in 
the estate so agree. In a recent Pennsylvania case, some devisees executed an 
agreement, with their brothers and sisters who were to receive nothing under ‘t= 
mother’s will, while the mother was still alive, and while the interests were mere 
expectancies. It was held that any interest acquired by these brothers and sisters 
came by some doctrine similar to estoppel by deed; and it was not even the 
Orphans’ Court, but the Common Pleas Court, which had jurisdiction of their 
claim. (Malusis, 79 D.C. 504). 

Probate can be contested by those having an interest in the estate. They include 
beneficiaries under the will or under a prior or subsequent will, heirs at law, and 
next of kin. An executor who was appoirted in one will was removed in the 
codicil. He was also a trustee to appoint to charitable uses under the will, and a 
residuary legatee in case some charitable gifts failed. The Connecticut court held 
that neither the removal, the trustee's commission, nor the residuary gift, which 
would never vest, were pecuniary interests which would qualify him to contest 
the will (O'Leary, 18 Conn. Sup. 96). 


The material herein presented is taken with permission from Lawyer's Weekly Report, published by Prentice- 
Hall, Inc., 70 Fifth Avenue, New York 11, New York. 
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Shepard Cuts A Cake 


With 80 years of successful experience. be- 
hind it, Shepard could afford to sit back and 
count the candles on its anniversary cake. 
Instead, it is working, harder than ever. 


Since World War II Shepard’s has com- 
pleted and equipped a new plant and moved 
its extensive operations close to the ,eo- 
graphic center of the country. 


It is improving its organization in every 
way so that it may do its part in meeting, the 
increasing, demands of the legal profession 
for the next 100 years. 


Ohepard’s Citations 
Colorado Springs 
Colorado 


Copyright, 1953 by Shepard’s Citations, Inc. 
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1953 ANNUAL MEETING 
BOSTON, MASSACHUSETTS, AUGUST 24-28, 1953 


The Seventy-Sixth Annual Meeting of the American Bar Association will be held in Boston, August 24-28, 1953. 
Further information with respect to the meeting will br: published in the JouRNAL from time to time. 


In requesting reservations, please note the necessity of 
remitting the registration fee and of furnishing information 
as to your preference in hotels (first, second and third 
choice), definite arrival date and whether such arrival will 
be during the day or evening, and probable date of de- 
parture. 


Applications for reservations will be accepted only from 
members of the Association and their guests. 

Reservation confirmations will be mailed approxi- 
mately ninety days before the meeting convenes. 


HOTEL RESERVATIONS 
HEADQUARTERS—STATLER HOTEL 


(Because of extreme shortage of rooms for single occupancy, pl 


lease arrange to share double room with another whenever possible.) 


TEL ACCOMMODATIONS, ALL WITH PRIVATE BATH, 
HAVE BEEN SECURED iN THE FOLLOWING HOTELS: 
CURRENT RATES, AS FOLLOWS, MAY BE SUBJECT TO CHANGE: 


Hotel Sin 


BELLEVUE (21 Beacon St.)...........00cc0ceecee0s $5.00-$ 7.50 
BRADFORD (275 Tremont St.)..........00.000+00 4.95- 6.95 


BRAEMORE (464 Commonwealth Ave.)............. 
KENMORE (490 Commonwealth Ave.).............. 


LENOX (Boylston at Exeter)............000000000e 4.50- 6.00 
MANGER (North Station) ..............0.0000000: 5.00- 7.50 
PARKER HOUSE (60 School St.).............2.555. 5.00- 8.50 
SHERATON PLAZA (Copley Square).............. 5.85- 10.85 
SOMERSET (400 Commonwealth OS te PP 

STATLER (Park Squate)..........scceeccceeeeeees 5.50- 10.00 
UNIVERSITY CLUB (40 Trinity Place)............ 6.00 
VENDOME (160 Commonwealth Ave.)............. 


BEACONSFIELD (Brookline, 1731 Beacon St.)....... 
COMMANDER (Cambridge, 16 Garden St.)......... 5.50- 


7.50 
CONTINENTAL (Cambridge, 29 Garden St.)....... 6.00- 7.00 


For two Persons Parlor, Bed- 
Double-Bed Twin-Beds room & bath 
$7.50-$10.00 $ 9.50-$14.00 $23.50 
7.75- 9.50 9.50- 13.00 14,00-$18.00 
10.00- 13.00 15.00- 24.00 
10.00- 14.00 15.00- 21.00 
7.00- 8.00 9.00- 10.00 11.00- 16.00 
7.50- 9.50 9.00- 11.00 
8.75- 11.00 10.50- 15.00 20.00- 22.00 
8.80- 12.00 11.00- 15.00 22.00- 35.00 
10.00- 14.00 14.00- 40.00 
9.50- 13.00 10.50- 16.50 
8.00 
7.00- 10.00 8.00- 11.00 12.00- 16.00 
8.85- 12.35 12.00- 25.00 
8.00- 10.00 
11.00- 12.00 15.00 -20.00 


EXPLANATION OF TYPE OF ROOMS 


A single room contains either a single or double bed, to be 
occupied by ONE person. A double room contains a double 
(one) bed, to be occupied by TWO persons. A twin-bed room 
will NOT be assigned for occupancy by one person. A parlor 
suite consists of sitting-room and communicating bedroom con- 
taining double or twin beds. Additional bedrooms may be had 
in connection with the sitting-room. 

To avoid unnecessary correspondence, members are requested 
to be specific in making requests for res2rvation, stating HOTEL 
(FIRST, SECOND AND THIRD CHOICE); number and type 


who will occupy same; definite arrival date and whether such 
arrival will be during the day or evening; and probable date 
of departure. 

Members who expect to arrive on early morning trains can 
avoid inconvenience of waiting for rooms by having reservations 
made for preceding evening and by paying for one additional 
day. Rooms reserved for morning arrival cannot be made avail- 
able before midafternoon, unless voluntarily vacated by last 
occupant. 














of room or rooms required; names and addresses of all persons 


REGISTRATION FEE 


REQUESTS FOR RESERVATIONS FOR HOTEL ACCOMMODATIONS SH..JLD BE ACCOMPANIED BY PAY- 
MENT OF THE REGISTRATION FEE IN THE AMOUNT OF $10.00 FOR EACH LAWYER. The Board of Governors 
solicits the cooperation of the members of the Association in thus facilitating the handling of the registration fee and in 
partially defraying the increasing expense of the Annual Meeting. In the event that it becomes necessary to cancel a hotel 
reservation, the registration fee will be refunded, PROVIDED NGTICE OF CANCELLATION IS RECEIVED AT 
CHICAGO HEADQUARTERS NOT LATER THAN AUGUST 3, 1953. ALL UNASSIGNED SPACE WILL BE RE- 
LEASED TO THE RESPECTIVE BOSTON HOTELS, BY THE ASSOCIATION, ON AUGUST 3, 1953, AFTER 
WHICH DATE RESERVATIONS MAY BE MADE, BY INDIVIDUAL MEMBERS, WITH HOTELS DIRECTLY. 





REQUESTS FOR RESERVATIONS, TOGETHER WITH $10.00 
REGISTRATION FEE FOR EACH LAWYER FOR WHOM RESER- 
VATION IS REQUESTED, SHOULD BE ADDRESSED TO THE 
RESERVATION DEPARTMENT, AMERICAN BAR ASSOCIATION, 
1140 North Dearborn St., Chicago 10, Illinois. 
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For The Lawyer’s 
\—— Reference Shelf 


COMPENSATING THE 
CORPORATE EXECUTIVE 


George Thomas Washington, 
Judge, U. S. Court of Appeals, Dis- 
trict of Columbia Circuit; and V. 
Henry Rothschild, 2nd, Member, 
New York and Federal Bars 
COMPLETE, authoritative guide to 
legal, tax and business problems of 
executive compensation. Covers plan- 
ning, operation, effects of every type 
of compensation, including stock op- 
tions, stock bonuses—newest develop- 
ments. Analyzes government and judi- 
cial controls, increasing impact of taxes 
and regulations. 140 pages of con- 
tracts, documents of representative cor- 
porations. Revised Edition. 586 pages. 

$12.00 
“The practitioner will find this ably 
and well-written volume a useful 
well of information as well as a 
convenient source book.”—Arthur 
H. Dean, American Bar Associa- 
tion Journal 


WILLS, EXECUTORS, 
and TRUSTEES 


William J. 
Grange, Member, 
New York Bar; 
Walter R. Staub, 
CPA, Lybrand, 
Ross Bros. @& 
Montgomery; and 
Eugene G. Black- 


ford, The Green- 
wich Trust Com- 
pany 


FACTS, procedures, guidance for law- 
yers, inistrators, executors—every- 
one concerned with the handling or dis- 
position of decedents’ property. Detailed 
help on all the important problems re- 
lating to law, administration and ac- 
counting of estates and trusts. Analyzes 
salient features of estate and trust taxes; 
operation of living trusts, life insurance 
trusts. Includes court rulings, interpre- 
tations. 94 forms reflect best current 
practice. 546 pages. Revised Edition. 
$6.00 


FINANCIAL 
HANDBOOK 


Edited by Jules 1. Bogen, New York 
University, with Board of 65 Contri- 
buting and Consulting Editors 


REVISED PRINTING of this widely 
volume gives quick, accurate an- 
swers to thousands of questions faced 
in keeping monetary capital safely and 
profitably employed. Reliable data, 
methods, practical suggestions on ev- 
ery phase of financial operations. Cov- 
ers capital financing; financial plan- 
ning; money, credit, and banking; in- 
vestments; bonds; dividends — hun- 
dreds of related topics. 3rd Edition. 
139 illus., 1289 pages. $10.00 
Send for these books. We pey postage 
hen i accompanies order. Sat- 


w remsttance 
isfection guaranteed. Address: 
‘THE RONALD PRESS COMPANY 


15 East 26th Street © New York 10, N. Y 
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HOW ARBITRATION WORKS 


by Frank Elkouri 


Here, at last, is a book which fills a seri- 
ous void in our understanding of labor- 

9 t relati The author com- 
bines his first-hand experience as an 
arbitrator and attorney with a careful 


analysis of reported arbitration decisions. 





The scope and content of this guidebook 
will give you the answers to countless 
questions which arise repeatedly in deal- 
ings between employers and unions. It 
does not stop with the process of labor 
arbitration, but goes into the substance 
of arbitrators’ decisions as well. 


It points out arguments that have carried 
weight and the standards that have been 
applied by arbitrators in disputes on such 
issues as wages, seniority, discipline and 
discharge, and management rights. 


$5.50 


Write to 


The Bureau of National 
Affairs, Inc. 


Dep't. 21 
1231-24th St., N.W., Washington 7, D. C. 
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unfair trade? 





No client or his lawyer is exempt from 
the impact of the anti-trust laws. This 
monumental 7-volume work is the only 
text on the subject. 
A beautiful 50-page illustrated BROCHURE, 
bing the work in detail, is available to 
members of the American Bar Association 
upon request. There is no obligation. Ask 
for your copy now. 


THE W. H. ANDERSON COMPANY 


Law Publishers 
524 MAIN ST. CINCINNATI 





More PROFIT from Your PRACTICE 


with the 


DAILY LOG Hic: 


Complete, detailed records of your practice 
are the surest way to stop profit “leaks’’; 
insure the billing of every chargeable serv- 
ice; give you an accurate check on costs. 


The DAILY LOG record system is designed 
specifically for law offices. You will know the 
exact financial status of your practice at al] 
times, every day, every month, every year. 
LOG forms are simple and easy to keep, cover 
all business aspects of your practice, help chart 
your time more efficiently. highlight ALL the 
facts necessary to organize your practice for 
greater financial returns. 


The DAILY LOG was designed by a practicing 
attorney and proved is actual use in thousands 
of law offices across the country. Each system 
contains a year’s supply of dated daily pages, 
rosters of business, dockets for litigation and 


probate work, cash receipts, and expense form, 
payroll, annual report. Over 400 pages in all. 


Complete set of forms without binder. $6.50 


Forms bound ia top quality 3-ring 
BERG enc 6évcescetetsechececsaueeuss $10.50 


SATISFACTION GUARANTEED 
OR YOUR MONEY BACK 


If you want detailed information FIRST, write 
for free sample pages and descriptive literature. 


COLWELL PUBLISHING CO. 
115 University Ave, Champaign (1), Ifinois 


COLWELL PUBLISHING COMPANY, 115 University Ave., Champeign, Ill. 
0 Send Daily Log for Lawyers without binder on approval. Check for $6.50 enclosed. 
0) Send Daily Log for Lawyers with binder on approval. Check for $10.50 enclosed. 
0 Send me FREE sample pages and full information. N= cbligaiion. 
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The Law of Your State 


and 
The Entire Nation 


Loneus JURIS 
SECUNDUM 


America ‘ 
Great Law Encyclopedia 


Based on ALL the Cases 
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Stating the Issue In Appellate Briefs: 


A Matter of Legal Strategy 


by Frank E. Cooper + of the Michigan Bar (Detroit) 


® Brief-writing, like every other part of a lawyer's craft, is an art, and, as with all 


arts, one never becomes consummate. The oldest lawyer still wanders occasionally 


into an odd corner of the law that he has never before explored, and sometimes an 


unusual set of facts reveals a new hillock in a familiar field that the veteran has 


never noticed before, though he has been there many times. The writing of 


briefs is an ordinary part of the lawyer's routine, and perhaps the lawyer who has 


written the most briefs will learn the most from Mr. Cooper's article, especially 


if it has been some time since he gave any real thought to the subtler matters of 


style and content. This article is taken from a chapter of Mr. Cooper's new book, 
published last month, Effective Legal Writing, published by Bobbs-Merrill Co., Inc. 





® It is sometimes said facetiously 
that the most important paragraph of 
a judicial opinion is the last one 
(announcing affirmance or reversal). 
This is true, if at all, in only a lim- 
ited sense. But in every sense of the 
word—and in all seriousness—it can 
be said that the most important para- 
graph in a brief is the first one, in 
which appears counsel’s formulation 
of the issues presented for decision. 

It is by this brief statement that 
the case is introduced to the court. 
Many appellate judges commence 
their study of a case by comparing 
appellant’s and appellee’s statements 
of the issues involved. The judge’s 
initial impression of the merits of 
the case often is formed on the basis 
of these preliminary statement 


Judges have frequently spoken of 
the vital role which this short state- 
ment has in influencing the ultimate 
decision in the case.* It not only 
gives a bird’s-eye view of the entire 
case, but it focuses attention on those 
particular aspects of the case which 
counsel believes will control deci- 


sion. In drafting his statement, coun- 
sel is choosing the battleground on 
which the case will be fought out. 
If an attorney can so draft his “‘state- 
ment of the issues” that (1) it sum- 
marizes the essence of the case in 
capsular form, and (2) the mere 
reading of the statement will subtly 
suggest to the court that the question 
should be answered as the lawyer 
contends throughout the balance of 
his brief, then the lawyer has made 
a most successful beginning. 
Stating the Issue 
in Terms of the Facts 
From the court’s viewpoint, the first 
of these two purposes—acquainting 
the court with the general outlines 
of the case—is most important. This 
is the first requisite of the statement 
of issues involved. 

Adequate introduction of the case 
to the court requires that the state- 
ment of the issue involved do more 


than state a legal question in a vacu- 
um. It is essential that the question 
be phrased in terms of the facts on 
which it arises, for it is commonplace 





that the facts control decision. 

Thus, if plaintiff's complaint has 
been dismissed on motion in the trial 
court, and plaintiff appeals, counsel 
for defendant will utterly fail to ac- 
complish his purpose of introducing 
the case to the court if he asserts that 
the issue involved is: 

Does the complaint state a cause of 
action? 

The court will have a much better 
idea of the nature of the case—and 
be much better prepared to appraise 
the significance of the argument, as 
it develops—if counsel for appellee 
phrases the question: 

In an action for the purchase price 
of 1,000 carburetors, under a sales 
contract which provided that the buy- 
er’s obligation to pay the agreed pur- 
chase price was conditional upon the 
carburetors’ passing certain tests, is 
the complaint sufficient where it fails 
to allege either that the carburetors 
had passed those tests, or that they 
could have passed the tests? 

If defendant in an automobile ac- 
cident case contends that the action 
should have been dismissed because 
plaintiff was guilty of contributory 
negligence, the issue might be stated: 

Was plaintiff guilty of contributory 
negligence? 

But how much more it would 
mean to the court if the statement 
read: 

Where plaintiff admits that he 
could not have stopped his car within 
an assured clear distance ahead, is 
he chargeable with contributory negli- 





* See, e.g., Justice Robert Von Moschzisker of 
Pennsylvania, ‘Stating in Appellate Briefs the Con- 
trolling Questions for Decision’’, 34 Yale Law Jour. 
287; and Chief Justice Arthur T. Vanderbilt of New 
Jersey, ‘Forensic Persuasion'’', 7 Wash. and Lee 
L. Rev. 123. 
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gence, to bar his claim for physical 
injuries suffered when plaintiff's car 
struck the rear of a car operated by 
defendant, who had made an emer- 
gency stop without signalling? 


Subtly Suggesting 

the Desired Answer 

No great art is required to draft 
statements which satisfy this initial 
requirement of letting the court 
know how the issues arise out of the 
facts of the particular case. 

The advocate’s art must be em- 
ployed, however, so to phrase the 
question as to suggest—ever so subtly, 
for obvious attempts at argumenta- 
tion will defeat the whole purpose— 
that the apparent answer to the ques- 
tion is the one which will win the 
brief-writer’s case. 

How the initial statement may 
compress into a brief phrase enough 
of the heart of the case to attract 
the interest and sympathy of the 
court, is illustrated in the brief of 
counsel for the Tennessee Valley Au- 
thority in Ashwander v. T.V.A., 297 
U. S. 288 (1936): 

The sole substantive question is 
whether the Federal Government may 
dispose of the surplus water power 
necessarily created by Wilson Dam 
and may authorize generation of elec- 
tric energy and acquisition of trans- 
mission lines as a means of facilitat- 
ing this disposal. 

Unless counsel states the 
briefly, he cannot attain any of the 
objectives for which he must strive 
in formulating his description of the 
question involved. 

One aspect of this problem of brev- 
ity involves the necessity of making 
an intelligent choice among the many 
issues which could be selected. Coun- 
sel for appellant can almost always 
find many instances of what he deems 
aggravated errors on the part of the 
lower court. To cite them all, how- 
ever, is poor strategy. Asserting many 
errors is not only tiresome, but is 
commonly taken as a confession that 
counsel has no great confidence in 
any of his assignments of error. 

Courage and determination must 
be employed to pare down the possi- 
ble “issues involved” to the mini- 
mum compatible with a proper pres- 
entation of the case. Nothing of 
real importance should be _ over- 


issues 
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Stating the Issue in Appellate Briefs 


looked, for in many courts counsel 
are not permitted to argue matters 
not specified or fairly implied in the 
statement of issues involved. On the 
other hand, nothing should be in- 
cluded that can reasonably be dis- 
pensed with. 

When counsel has finally selected 
(after great inner turmoil) the is- 
sues to be pressed, his final task is 
to determine the order in which they 
shall be set forth—the strongest first, 
ordinarily; although occasionally, if 
it appears that the court’s interest 
may be more readily caught by a 
brief, provocative statement of a sub- 
sidiary point, this may precede the 
statement of the longer (and neces- 
sarily somewhat complicated) major 
issue. 

The Statement Should Be 

Readily Comprehensible 

The lawyer who proceeds on the 
theory that the easiest way to tell 
what a case is all about is to tell all 
about the case, usually succeeds only 
in making the reader wonder what 
the case really is all about. The in- 
clusion of unnecessary detail is one 
of the most common errors in draft- 
ing the statement of issue involved. 
It is also one of the most difficult to 
avoid. 

Justice Von Moschzisker, in the 
law review article above cited (34 
Yale Law Journal 287) pointed out 
this example of what to avoid: 

A recent case furnishes an excellent 
example of a statement of the ques- 
tions involved which could have been 
materially condensed and made more 
clear by omitting details of dates, etc. 
As prepared by counsel, it read: ‘““The 
question involved is, whether the 
plaintiff, who signed an application 
for a policy of insurance upon his 
dwelling house, in the Mutual Life 
Insurance Company of Annville, Leb- 
anon County, Pa., about five o'clock 
p-m., Saturday, June 10, 1905, and 
paying simply the application fee of 
$2.50, and there being no mail from 
that community by which the said ap- 
plication could be sent to the com- 
pany for its acceptance or rejection 
until about eight o'clock a.m. of June 
12, 1905, and before the application 
could be sent the premises for which 
the application had been made were 
destroyed by fire, of which the agent 
who was authorized to receive appli- 
cations for insurance, was duly noti- 


fied, can recover for the loss. Was 
there any negligence on the part of 
the company, or its agent, because 
the agent did not forward the appli- 
cation, after he had knowledge of the 
destruction of the premises by fire, 
before it was possible to have for- 
warded the application by mail, sim- 
ply to have the company reject the 
application pro forma, as would bind 


the company and make it liable? 
Overly Abstract Statements 
Are Ineffective 
Paring down the statement, by omit- 
ting irrelevant detail, is but the first 
step. It is only the unnecessary de- 
tail which should be pruned out. If 
one goes too far and omits all factual 
detail, not mentioning even those 
which lend life and color and 
“equity” to the case, the result is 
likely to be a cold, lifeless, unpersua- 
sive statement. 

An extreme example appeared in 
a brief filed not so long ago, wherein 
appellant advised the court that the 
controlling issue was: “Did the Court 
err in granting defendant’s motion 
to dismiss?” It may fairly be pre- 
sumed that this was a very accurate 
statement of the ultimate question 
before the court. But can it not be 
just as fairly asked whether the court, 
after receiving this information, had 
any idea at all as to what the case 
was all about? 

The difference between a dry-as- 
dust, abstract statement of the issue 
(which gives the court only the faint- 
est glimmer of light) and an intri- 
guing, factually informative state- 
ment of the same issue, can be il- 
lustrated by the briefs filed in con- 
nection with an application for 
certiorari seeking a review of the 
decision in United States v. Carusi 
(C.A. 3d, 1946) 157 F. 2d 732. Coun- 
sel for petitioner in certiorari advised 
the court that the issue was: 


Is the Petitioner a native, citizen, 
denizen, or subject of a “hostile na- 
tion or government” liable as such “to 
be apprehended, restrained, secured, 
or removed as an alien enemy?” 
Opposing the petition for certio- 

rari, counsel for the Government re- 
stated the issue as follows: 

Whether an alien, born in Bo- 
hemia, then a part of the Austro- 
Hungarian Empire, in 1905, who later 
became a Czechoslovakian citizen 
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when the place of his birth was in- 
cluded in that country after World 
War I, and who, after the Munich 
pact of 1938, while in the United 
States, petitioned to be and was recog 
nized as a German citizen, is now a 
citizen or subject of an enemy country 
within the meaning of the Alien Ene 
my Act of 1798, despite the reoccupa 
tion of the territory of his birth and 
former residence by Czechoslovakia? 

The court denied the petition for 
certiorari. 330 U. S. 842. Do you sup 
pose the mere reading of the state 
ments of issue involved may have 
inclined the court in the direction of 
its ultimate decision? 

In the above case, counsel for ap 
pellee cleverly corrected the vague 
abstractness of appellant’s statement. 

Sometimes, unfortunately for the 
court, neither counsel succeed in cap 
turing the essence of the case, in thei 
statements of the issues involved. 
Consider the following example, 
again from a federal court of ap 
peals: 

Appellant’s statement of questions 
involved: 

1. May one obtain possession of 
premises fraudulently and 
possession under the protection of 
rent control law? 

2. Does a trespasser have the pro- 
tection of the rent control law? 
Appellee’s counterstatement of 

questions involved: 

1. Was there substantial evidence 
to support the trial Court’s Findings 
of Fact that the housing accommoda 
tions here involved were used by 
tenants only for dwelling purposes, 
and that appellant, the landlord, 
knew or should have known that 
the accommodations were so used? 
If (as some jurists do) the judge 

assigned to the above case had begun 
his work by comparing the state- 
ments of the respective parties, to 
see what the case really involved, 
would you blame him for heaving a 
deep sigh? 


retain 


Aside from being dull and unim- 
pressive, a statement couched in ab- 
stract terminology can easily become 
confusing. Witness the following ex- 
ample from a brief filed in the Appel- 
late Division in New York: 

Whether a “current account” so in- 

tended and so labeled, rendered as a 

basis of subsequent liquidation by an 

employee employed by these defend- 
ants, can or has in this case by ac- 


ceptance by plaintiff to whom it was 
rendered become an account stated so 
as to entitle this plaintiff to the credit 
balance shown in cash, when such 
effect is contrary to and in derogation 
of the express terms of a written con- 
tract existing between the plaintiff 
and defendants, and when it has the 
further effect of crediting plaintiff, 
who is entitled under the contract only 
to net profits, with book profits which 
to the knowledge of both plaintiff and 
defendants had been turned into loss- 
es by shrinkage in the inventory value 
of accounts receivable on the basis of 
which the profits had been computed? 


Self-Evident Propositions 
Are Not Helpful 


In their attempts to so phrase the 
question on appeal as to make sure 
that the mere reading of the ques 
tion will incline the court to their 
side of the case, counsel sometimes 
go too far and formulate a state- 
ment which suggests that the only 
issue involved is a plainly self-evi 
dent proposition. There is rarely, if 
ever, a case taken before an appellate 
court where the facts and law are 
so clear that there could be but one 
possible outcome; and when _ the 
statement of the issue involved makes 
it appear that such a case has at last 
been discovered, the court is apt to 
be a bit cynical, if not outright dis- 
trustful. 

It does not pay to adopt some self 
serving, self-evident proposition and 
try to make the court think that the 
issue involved is that simple. It nev 
er is. 

Furthermore, there is the ever- 
present danger that counsel for the 
other side will point out, to your 
embarrassment, that the case is not 
nearly so simple as you had tried to 
pretend. In one case, counsel for 
appellant tried too hard to win his 
case on the opening sentence of his 
brief. He described the issue by 
asking: 

Is a final decision of the Board of 
lax Appeals binding and res judicata 
upon the same question and between 
the same parties? 

Perfectly simple, wasn’t it? 

But counsel for appellee spoiled 
it all, by offering the following coun- 
terstatement: 

In response to a determination by 
the Commissioner of a deficiency in 
income tax for 1937 against “Louis 
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Frank E. Cooper practices in Detroit 


and teaches law at the University of 
Michigan. He is the author of Administra- 
tive Agencies and the Courts (1951) and 
is the Chairman of the Section of Ad- 
ministrative Law's Committee on State 
Administrative Law. 





Williams, 
a petition was filed with 
the Board of Tax Appeals by “H. C. 
Williams, Successor Assignee in Trust 
for the Benefit of the Creditors and 
Stockholders vi the Louisville Prop- 
erty Company, Petitioner.” The Board 
dismissed the petition for lack of juris- 
diction. The question is whether the 
doctrine of res judicata is applicable 
here and makes the dismissal of this 
suit obligatory. 
State the Question So That 
Opponent Must Accept It 
It goes without saying that the state- 
ment of the question involved must 
be scrupulously accurate. If oppos- 
ing counsel can point out to the 
court that appellant’s statement of 
the question involved is unfair, or 
that it overlooks an issue which 
might be controlling of the deci- 
sion, then appellant has lost the 
confidence of the court at the out- 
set and this is often fatal. 


ville Property Co., H. C, 
Assignee”, 


Counsel for appeiiant can win 
some advantage by careful formula- 
tion of the issue involved. If his 
statement is brief, comprehensible, 
informative, intriguing, subtly per- 
suasive, and at the same time scrupu- 
lously accurate, he has succeeded in 
his first aim of being able to fight 
the battle on a terrain which is fa- 
vorable to him. Often, counsel for 
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appellee would prefer to shift the 
court’s view to some other aspect of 
the case, but it is difficult if not 
impossible to do this where appel- 
lant’s statement fairly presents an 
issue which he is entitled to have 
the court consider. 

Counsel for appellee must hesi- 
tate in submitting a counterstate- 
ment of the issue involved where 
appellant’s statement is precise, com- 
prehensive and fully accurate. If 
appellee’s counterstatement appears 
to be mere quibbling, the only re- 
sult is to strengthen in the court’s 
consciousness the importance and 
apparent merit of the question 
urged by appellant. 

On the other hand, where appel- 
lant’s statement seeks to conceal a 
real weakness in his case, counsel 
for appellee can most effectively 
direct the court’s attention to the 
vital omission, and then restate the 
question with telling force. 

Thus, in one case involving a suit 
on a life insurance policy, counsel 
for appellant overlooked several mat- 
ters that might have been deemed of 
controlling importance, when he 
phrased as follows his statement of 
the question involved: 

Is a change of beneficiary effected 
where the policy of life insurance pro- 
vides that the insured may designate 
a new beneficiary by filing at the 
home office of the company a written 
designation of beneficiary and the in- 
sured on January 7, 1946, three 
months before his death, writes the 
agent of the company a letter which 
states “Marital difficulties since my re- 
turn have made it necessary to again 
change the beneficiary of my policy. 
I therefore request that the usual pro- 
cedure be instituted making the pres 
ent beneficiary Miss M.E.R. (my 
sister) the recipient in the event any- 
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thing happens to me,” and the agent 

forwards the original letter immediate- 

ly to the home office of the company, 

where it was received on January 11, 

1946, and remained at all times there- 
after? 

Counsel for appellee effectively 
pointed out to the court that the 
case was not nearly so simple, and 
that the court would surely desire 
to consider the following additional 
facts, set forth in appellee’s counter- 
statement: 


When a life insurance policy per- 
mits the insured to designate a new 
beneficiary by filing at the home office 
a written designation of beneficiary, 
which in no case shall be effective 
until the date upon which it is so 
filed, and the insured is an educated 
man who, having twice before effected 
a change of beneficiary under this 
same policy, is thoroughly familiar 
with the procedure required to effect 
a change of beneficiary, and the in- 
sured writes to the agent to request 
“that the usual procedure be insti- 
tuted” to change the beneficiary, and 
pursuant thereto the agent sends to 
the insured duplicate forms of the 
same type that the insured had pre- 
viously executed on other occasions 
with instructions as to their execu- 
tion and return, and the insured re- 
tains these forms unexecuted in his 
possession until the time of his death 
some three months later, during which 
period he makes statements that he 
does not intend to change the bene- 
ficiary, and there is no evidence that 
the insured is incapacitated or for any 
reason unable to complete the forms 
and return them to the insurance com- 
pany before his death, the correspond- 
ence and conduct of the insured do 
not designate a new beneficiary of 
said policy. 

Another instance in which a coun- 
terstatement can profitably be em- 
ployed occurs when  appellant’s 
statement does not sufficiently in- 
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form the court as to the facts on 
which the question arises. 

Thus in one automobile accident 
case, appellant stated the question 
involved in this form: 


Where defendant’s truck became 
disabled on the highway at night, 
and defendant’s driver placed lighted 
flares upon the highway as required 
by statute, did fact that one or more 
of said flares went out just before 
accident, constitute such gross and 
wanton negligence as to preclude the 
defense of contributory negligence of 
the plaintiff from being submitted to 
the jury? 

In his counterstatement, appellee 
pointed out to the court that the 
above statement did not fully in- 
form the court as to the controlling 
facts. He restated the question by 
saying: 

Was defendant’s truck driver guilty 
of gross negligence to deprive de- 
fendant of right to rely upon plea 
of contributory negligence where 
driver knowingly left a disabled truck 
standing on the highway blocking 
northbound traffic in Tennessee at 
10:00 o’clock at night, the atmospheric 
conditions being very bad all night 
and the driver violating Tennessee 
statute in failing to place rear flare 
in center line of northbound traffic 
and further violating the statute in 
failing to keep flares burning until 
one-half hour before sunrise and the 
driver going fifteen miles away from 
truck and there sleeping all night 
without knowing how long the flares 
he claimed to have placed out would 
burn, and plaintiff having been in- 
jured by reason of the absence of stat- 
utory signals? 


While leaving something to be 
desired, perhaps, from the viewpoint 
of literary form, this counterstate- 
ment at least succeded in effectively 
placing before the court important 
facts which appellant had inadvised- 
ly chosen to ignore. 


February 20-21, 1953—Board of Governors Meeting, 
Edgewater Beach Hotel, Chicago 
February 23-24, 1953—Mid-Year Meeting of the House 
of Delegates, Edgewater Beach 
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Ancient Vision and Modern Yardstick: 


The Worth of the Individual 


by Dillard S. Gardner + Marshal-Librarian of the Supreme Court of North Carolina 


® In offering this article to the Journal, Mr. Gardner wrote as follows: “For some time 
| have been disturbed that so many lawyers, particularly the promising younger men, 
seem unaware of the rich, historical tradition of the law which gives a depth, a sweep 
and a perspective too often unnoticed. One idea — the worth of the individual, with 


its connotations of individual freedom and individual responsibility — kept reappear- 
ing in my peregrinations and side trips in legal history. My interest was quickened to 
enthusiasm when | found that it arose, and was developed, during the prophetic period 
of the Old Testament — and had not existed during the earlier period of the patriarchs. 


Result: This essay in which | have sought to place one of the most significant of modern 
legal ideas in the pattern of the growth of Western culture.” 





The evolution of the individ- 
ual as the ultimate measure of 
things, and the consideration of 
government and authority, not 
as a divine right in itself, but as 
a means to achieve the develop- 
ment of the individual, can be 
described as the Basic PoLiTIcAL 
AND LEGAL IDEAL OF MODERN 
WESTERN Society. (capitaliza- 
tion added.) Dr. W. Friedmann, 
Legal Theory, 346, 2nd ed.— 

1949. 


s That is a broad statement. More 
striking still, in all its breadth, it is 
made by a scholar in an age of aca- 
demic caution. Most important of 
all, it undertakes to isolate the fun- 
damental value of our age. /f Dr. 
Friedmann’s statement is true, no 
intelligent thoughtful 
man—can afford to ignore it. /f it is 
true, here is one of the few remain- 
ing “values” (standards that men 
live by), which has not been watered 
down, or destroyed, by a corrosive 
sophistication insisting that all 
truths are relative and that there 


lawyer—or 


are no absolutes.! Jf it is true, there 
still remains a mooring post, secure 
and firm, for all men buffeted by 
a sea of intellectual confusion and 
doubt. /f it is true, it provides a hard 
core of faith, a beginning point, 
from which all free men can take 
their bearings and set their courses. 
If it is true, it provides a common 
rallying standard to all men who 
still perceive through the darkness 





1. Note this disturbing commentary from the 
Chief Justice of the United States: “‘Nothing is 
more certain in modern society than the principle 
that there are no absolutes, ihat a name, phrase, 
a standard has meaning only when associated 
with the consideration which gave birth to the 
nomenclature . . . all concepts are relative.” 
Chief Justice Vinson in Dennis v. U. S., 341 U. S. 
494, 508 (1951). 

2. ‘The teacher as individual and the student as 
individual make up the cast of this educational 
drama; the rest are supernumeraries. . . . Students 
are not mere receptive (or unreceptive) units of a 
large be-lectured audience, all alike."’ Charles G. 
Osgood, *‘Preserving Values’’, 17 The Key Reporter 
(Phi Beta Kappa News Magazine), No. 1, page 6 
(1951-52). 

3. Just as the old dogmatic theologies were 
crowded out of many pulpits by the “social” 
gospel, it, in turn, now appears to be yielding to 
a vital presentation of the Master's undoubted 
concern for the troubled individual. Not alone did 


a purpose in life, and a destiny for 
men, which transcends the apparent 
finality of the grave. “The individ- 
ual as the . .. measure of things [is] 
... the basic political and legal ideal 
of Modern Western Society.” As 
broad, as fundamental, as meaning- 
ful as that statement is, I am con- 
vinced that it is true. Furthermore, 
the increasing recognition of the 
worth and dignity of the individual 
is, | am persuaded, one of the su- 
preme achievements of Western man. 
Man’s discovery of himself, and his 
neighbor, as a distinct personality 
ranks with his discovery of metal, 
weaving, language, and the wheel, 
the arch, the wave and the atom, in 
its world-changing potentiality. 

This growing awareness of the in- 
dividual confronts us on all sides. 
It is felt in education, in religion® 
and in science.* Its pressure has 





He help the physically disabled (the dead, the 
leprous, the lame and the blind) and the morally 
troubled (the rich, young man; Zaccheus, the tax 
collector; and the earnest member of the San- 
hedrin); His great heart reached out even to little 
things, such as supplying wine for the wedding 
feast at Cana and allaying friction between sisters 
at Bethany, when Martha chided Mary for neglect 
of the household chores. 

4. ". . . physics now admits the possibility of 

human freedom and thus his [man’s] moral re- 
sponsibility which fifty years ago it could not with 
consistency admit. . . . Thus is emphasized the 
importance of science’s carefully tested finding 
that the freedom of man is consistent with physical 
law. . . . High aspiration, guided by appreciation 
of the worth of one’s fellows, is necessary if the 
powers of science are to meet the human needs 
that we see ahead.’ 
(Italics added.) The noted atomic physicist, Arthur 
Holly Compton, “Science and Man's Destiny,” in 
17 The Key Reporter (Phi Beta Kappa News Maga- 
zine) No. 2, pages 2-3 (1952). 
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reached Congress. Supreme Court 
concern for the individual is clear, 
in recent civil rights and due process 
cases. American regard for the lib 
erty of the individual’ is a major fac- 
tor in our strong distaste for foreign 
“isms”.8 In world affairs an inter- 
national formula covering the sanc- 
tity of. the individual is sought.® 
Every contest over civil rights, equal- 
ity before the law, or popular gov- 
ernment brings out some argument 
stressing the “value” of the indi- 
vidual; no controversy over the “‘free- 
labor, enter- 
prise, property or person—advances 


doms’’—of contract, 


far, before some aspect of “individ- 


ual rights” is injected into it.’ Let 
these examples suffice; it is apparent 
that the “idea of the individual” is 
one of the most recurrent, and most 
fundamental, concepts in modern 
thinking. 

The concept of individualism is a 
modern one, although contributing 
ideas go back to the Old Testa- 
ment. The word “individualism” 
was imported from France to de- 
scribe an American phenomenon, 
peculiarly a modern 
democracy.'? It characterizes the at- 


product of 


5. No citations are necessary; the Social Security 
and Housing Acts are typical examples of this 
social’ legislation enacted; more controversial, 
and less successful, were bills covering socialized 
medicine and fair employment practices, so-called 

6. See, for example, Owen J. Roberts’, The Con- 
stitution and the Court, 1951, particularly ‘lil 
The Fourteenth Amendment'’; and Ralph F. Bischoff 
“Constitutional Law and Civil Rights’', 1950 Annual 
Survey of American Law, 1951, where, at page 
57, he makes this statement, "The necessary rebirth 
of the basic faith in the value and dignity of the 
human individual found expression in a more equal 
status for the Negro."' (Italics added) This recent 
emphasis by the Court is all the more impressive 
when we recall that Justice Brewer, weiting for an 
unanimous Court, in Holy Trinity Church v. U. S., 
(1891) 143 U. S. 457, 12 S. Ct. 511, 36 L. ed. 226 
231, observed, “* . the Constitution of the 
United States . . . is supposed to have little touch 
upon the private life of the individual. . . ." 

7. To Americans ‘‘liberty signifies the absence 
of restraints imposed by others {either privately or 
governmentally) upon our own freedom of choice 
and action.’’ Corwin, Liberty ogainst Government, 
(1948), page 7. Liberty, in this sense, is under 
terrific pressure, sometimes in the very name of 
the “human dignity’’ of some groups of men. As 
Professor Robert K. Carr has stated, ‘Probably no 
century has seen the rise of a stronger authorita- 
rian threat to man’s freedom than has our own, 
and the century is only haif gone."’ “Liberty Un 
der Government'’, 24 Proceedings of the Academy 
of Political Science, No. 1, 1950, page 10. 

8. Dean Clarence Manion, of the Law School of 
the University of Notre Dame, has correctly and 
succinctly observed, “‘Communism, along with 
Fascism, Nazism, Socialism, and every form of 
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titude of mind in an advanced so- 
ciety where the dominance of tribal 
tradition has so broken down that 
individual initiative is freed for crea- 
tive activity, and where men, ac- 
cordingly, “think for themselves” 
and are accepted as “the best judges 
of their own interests”.! The fron- 
tier atmosphere with unlimited land, 
forests and wild life encouraged a 
sturdy individualism, but the ex- 
ample of the native Indian might 
have produced a return to a tribal 
life save for the rich traditions of 
the superior culture brought by the 
white man. Several streams of tradi- 
tion in this culture all merged to 
accentuate the natural individualism 
of the environment. More particu 
lar mention should be made of the 
legal and religious and, to a less de- 
gree, the literary traditions. 

Even in the secular thinking about 
law, there had long been an assump- 
tion of an ideal law with distinct 
moral and religious overtones. Plato 
and Sophocles had early insisted that 
since all law is good, evil decrees are 
not law at all, and Demosthenes had 
urged that law was God-given.’* The 
Stoics, two centuries before Christ, 


Statism, answers: (1) man exists for the system; (2) 
the social order is all important; (3) the individual 
John Doe has no rights that the system is bound 
to respect.'’ Key to Peace, 1950, page 81. To us 
the individual is all important; communism and 
other totalitarian doctrines ignore the individual 
in making the state supreme. 

9. Phillip C. Jessup, ‘The Conquering March of 
an Idea: The Universal Declaration of Human 
Rights’’, 21 State Department Bulletin 432-435 
(1949). 

10. Chapter 32 of ‘‘Legal Values of Modern De- 
mocracy,'’ Friedmann, Legal Theory (1949), brings 
into sharp focus the influence of these ‘‘personal 
freedoms'’ upon modern thinking. 

11. One of the factors required to develop it 
was ‘‘The enhancement of the idea of the supreme 
worth of the individual, which came from Chris- 
tianity and blazed up again at the Reformation. 

. Religious individualism did not originate in 
Christianity, but it is not characteristic of earlier 
Judaism."' A. D. Lindsay, 7 Encyc. of Social Sci- 
ences (1932) page 676. The primitive emphasis 
upon the tribe rather than the individual runs 
through the Pentateuch, but the emphasis had defi- 
nitely shifted to the individual before the transla- 
tion into Greek of the Old Testament (circa 300 
B.C.). Thus, the individualism of the Old Testament 
was the product of the prophetic period during the 
millenium following Moses. 

12. The Oxford Dictionary declares that when 
Henry Reeve translated de Tocqueville's De lo 
democratié én Amerique, he could find no ade- 
quate English word and accordingly brought for- 
ward the French word. De Tocqueville wrote that 
““individualism'’ was a new expression and novel 
idea, **. . . a mature and calm feeling, which dis- 
poses each member of the community to sever him- 


carried this further with their teach- 
ing of the equality and brotherhood 
of all men.’ Greek though: did not 
differentiate between the legal and 
the moral, and this tendency to 
merge moral and legal ideas was 
carried over into Roman law.'® Or- 
der, harmony and unity were con- 
sidered God-like attributes, and were 
key-ideas, in Greek thought; the 
Romans found them admirably 
suited to the creation of a systematic 
body of law. Cicero, building on 
these ideas, developed a rather defin- 
itive conception of law, insisting that 
when reason is perfected in man it 
partakes of the divine mind and that 
when this perfected reason expounds 
laws in conformity to nature’s stand- 
ard, it produces “natural law”.!7 Jus- 
Institutes, reflecting the 
mature product of Roman legal 
thought, demanded not only that 
each individual respect the person- 
ality of every other person, but also 
all the interests, rights and powers 
socially recognized as due that per- 
son.!8 Bracton, Fortescue and Coke, 
centuries later, were to draw this 
“natural law” thinking and its “nat- 
ural rights of man” into the stream 
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self from the mass of his fellow-creatures and to 
draw apart with his family and friends so that. . . 
he willingly leaves society at large to itself .. . 
individualism is of democratic origin.’ Reeves 
translation (1840), Vol. 3, Bk. Il, Ch. 2. See, also, 
Lindsay, op. cit., page 674. 

13. See Lindsay, op. cit., pages 674-675. 

14. See Harold R. McKinnon, The Higher Law 
(1946) pages 9-10 for such references to Pericles, 
Plato, Aristotle, Demosthenes, and Sophocles, and 
Professor Charles H. Mcllwain, The Growth of 
Political Thought in the West (1932), page 16, for 
a further discussion of Greek sources of ‘‘natural 
law'’. 

15. Frederick Pollock, ‘‘The History of the Law 
of Nature’’, 1 Columbia Low Review 13 (1901), 
and Charles H. Mcllwain, The Growth of Political 
Thought in the West, 106-118 (1932). 

16. Roscoe Pound, An Introduction to the Philos- 
ophy of Law, 1922. 

17. Cicero, De Legibus 2, 11 and Pollock, ‘The 
History of the Law of Nature’’, 1 Cal. Law Rev. 
12-13 (1901). See also ‘‘Cicero"’ in Cairns, Legal 
Philosophy from Plato to Hegel, pages 140-141 
(1949). 

18. Roscoe Pound, op. cit. note 16, pages 77-78: 
‘Propositions such as these, so suggestive of the 
primacy of human personality, are indicative of 
the fact that here in ancient Rome was the begin- 
ning of modern political theory, and that the doc- 
trine of the rights of man which was to assert 
itself with revolutionary explosiveness in the eight- 
eenth century and which constitutes the basis of 
present-day democracy, had its foundation in these 
ancient writings especially in those of the great 
lawyer (Cicero) who wrote two thousand years 
ago."’ Harold R. McKinnon, The Higher Law, pages 
11-12 (1946). 
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of the common law,!® which Black- 
stone was to synthesize in his widely 
read influential Commentar- 
tes.2° But long before these English- 
men wrote, Christianity had con- 
verted England, the first laws of 
England were written and the An- 
glo-Saxon Alfred had made the Bible 
the cornerstone of the English legal 
tradition.2! The church had a dis- 
tinct influence not only upon early 
English law but upon its institutions 
as well.?? Thus, the early American 
colonists, examining their legal tra- 
dition, noted that God had hovered 
in the background of the law—never 


and 


far away—during two thousand years 
of legal thought. 

Religion Shaped the Thought 
of the Early Colonists 
Religion, even more than 
Shaped the thought of the early 
colonists, and, in this tradition as 
well, the supreme value of the indi- 
vidual is paramount.?3 They were 
a devoutly religious, a Christian, 
people.** It has already been ob- 
served that there were overtones of 
religious morality in Greek philoso- 
phy. St. Thomas Aquinas captured 
these in the thirteenth century, in 


law, 


reconciling faith and reason, and 
gave to “natural law” a firm, theo- 
logical basis as coming from God.*5 
He thus made law a branch of theol- 
ogy and fixed for our day, if not for 
all time, the religious tone of the 
jural aspirations and ideals of law, 
resulting from the impact of Chris- 
tianity upon legal thought. Coke 
recognized that the religious tradi- 
tion was the source of law.*® Tre- 
velyan has recorded the stimulus giv- 
en individualism in England by the 
publication of the Bible in Eng- 
lish.27 A direct outgrowth of this 
intense, popular interest in the Bible 
was “puritanism”, which the _his- 
torian, Green, insisted “may fairly 
claim to be the first political system 
which recognized the grandeur of 
the people as a whole”.?® Elizabeth- 
an England, he says, “became the 
people of a Book, and that Book was 
the Bible”. Dr. Cleland B. McAfee 
has written, “It is the democracy of 
the Bible which is the fundamental 
democracy of America, in which 
every man has it accented to him 
that he is so much a child of God 
that his rights are inalienable . 

where every man is made the equal 
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19. Charles Grove Haines, The Revival of Not- 


ural Law Concepts, pages 32-33 (1930); and 
Charles H, Mcliwain, The Growth of Political 
Thought in the West, page 361 (1932). See par- 
ticularly Coke writing in Calvin's case, 7 Coke's 
Reports, 12 (a), 77 English Reprints 392. 

20. Blackstone's Commentaries, Lewis ed. 1897, 
pages 27-33, 108-109. ‘It is significant that Black- 
stone wrote, at a time, immediately preceding 
the American Revolution and that actually what 
he describes was in a very large measure the 
law of this country for his time."' Dean Bernard 
C. Gavit, Blackstone's Commentaries, pages 21-22 
(1941). 

21. “The primitive Anglo-Saxon codes . . . re- 
enacted certain precepts taken from the Holy 
Scriptures. . . ."" 1 Pomeroy, Equity Jurisprudence, 
5th ed., page 14 (1941). “At the head of it 
(King Alfred's Dome-Book} stand the Ten Com- 
mandments, followed by many of the Mosaic 
precepts, with the express and solemn sanction 
given them by our Saviour in the Gospel:— 
Think not that | am come to destroy the law or 
the prophets; | am not come to destroy, but to 
fulfill.’ . . . Alfred refers to the divine command- 
ment, ‘As ye would that men should do to you, 
do ye also to them’ adding ‘from this one doom, 
@ man may remember that he judge everyone 
righteously; he need heed no other doom-book." ' 
1 Blackstone, Commentaries, Lewis ed.—1897, page 
54, note 6. Alfred's laws came from the very 
earliest period of the English legal tradition, from 
the ‘‘pre-common law'’ era, and included a codi- 
fication of the laws of his predecessors back to 
Aethelbert. The conversion of Kent to Christianity 
(during the reign of King Aethelbert) by Augustine 
“produced the earliest code of written law'’ for 
England, near the end of the sixth century. 2 
Holdsworth, History of English Law, 3d ed. 1923, 
pages 19-20. 


22. ‘The influence of the church and the 
church's law upon Anglo-Saxon law was the in- 
fluence of a more civilized upon a less civilized 
law. In such cases the tendency is to use the rules 
of the more civilized body of law to fill up the 
gaps which the smallest political development will 
disclose in the less civilized body of law.’ 2 
Holdsworth, op. cit. supra, page 23. Continuing, 
Holdsworth noted at least four directions in which 
the church directly influenced law: Its teachings 
(1) increased the sanctity of the king and of gov- 
ernmental authority; (2) laid greater stress on mo- 
tive and intention in ‘egal liability; (3) introduced 
the will, and probate law; and (4) conveyancing 
of land by writings. 

23. "*. . . there is in the New Testament and 
in all Christianity the teaching of the supreme 
value of the individual, which is the great contri- 
bution to individualism."’ Lindsay, op. cit. page 
676. 

24. “There is a universal language pervading 
them all {early state constitutions) having one 
meaning; they affirm that this is a religious na- 
tion. These are not individual sayings, declarations 
of private persons; they are organic utterances; 
they speak the voice of the entire people.'’ Holy 
Trinity Church v. United States, 143 U. S. 457, 
470 (1891). 
might be noticed, add a volume of unofficial dec- 
larations to the mass of organic utterances that 
this is a Christian nation.’’ Ibid. page 471. An 
even stronger statement of this view was Chan- 
cellor Kent's opinion in The People v. Ruggles, 8 
Johns (N.Y.) 290, 294-295). 

25. *‘St. Thomas Aquinas’ in Huntington Cairns, 
Legal Philosophies from Plato to Hegel 162 (1949). 
See Pollock, “The History of Nature,”’ 1 Cal. Law 
Rev. 17-18 (1901) for Aquinas’ confirmation of 


“These and many other matters which 
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of his fellow by being lifted into the 
same relation with Almighty God.””® 
Daniel Webster made a similar ob- 
servation.*® It is mot mere chance 








Gratian's identification of ‘‘natural law’ with 
“divine law."’ 

26. ‘‘The law of nature is that which God at 
the time of creation of the nature of man infused 
into his heart, for his preservation and direction: 
end this is lex aeterna, the moral law, called also 
the law of nature, and by this law, written with 
the finger of God in the heart of man, were the 
people of God a long time governed, before the 
law was written by Moses, who was the first re- 
porter or writer of law in the world.'* Calvin's 
Case, 7 Cokes’ Reports 2a, 12b; 77 English Re- 
prints 379, 392. Continuing, Coke declared, “. . . 
the very law of nature itself never was nor could 
be altered or changed." Ibid. 13b. 

27. “A deep and splendid effect wos wrought 
by the monopoly of this Book as the sole reading 
of common households, in an age when men's 
minds were instinct with natural poetry and open 
to receive the light of imagination . . . and while 
imagination was kindled, the intellect was freed 
by this private study of the Bible. For its private 
study involved its private interpretation . . . The 
Bible cultivated here, more than in any other 
land, the growth of intellectual thought and prac- 
tice."" From England Under the Stuarts, as quoted 
by C. B. McAfee, The Greatest English Classic 
230-231 (1912). 

28. John Richard Green, A Short History of the 
English People, Ch. Vil, s. 7. “*. . . its [the thor- 
oughgoing, religious, individualism] pervasive in- 
fluence over all Protestant Europe and America 
was very great." Lindsay, op cit., page 677. 

29. C. B. McAfee, op. cif. note 24, page 232. 

30. ‘The Bible is a book of faith . . . of doc- 
trine . . . of morals, and . . . of religion. . . 
but it is also a book which teaches man his own 
individual responsibility, his own dignity, and his 
equality with his fellow-man."" Speech at Bunker 
Hill Monument, June 17, 1843. 
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Ancient Vision and Medern Yardstick 


that the first sentence in the Bible,*! 
in the oldest law written in Eng- 
lish,®* and in the Declaration of In- 
dependence,** each contains the 
word “God”; this recognition of God 
stood at the beginning of the Judaic- 
Christian religion, of the English 
common law and of the American 
republic. 

This Bible-fed individualism set 
the tone of the thinking of the com- 
mon man and was a vital part of the 
English tradition which the colonists 
brought to the New World.** It is 
familiar learning that the search for 
a greater freedom of the human 
spirit was general among these early 
settlers; this was stimulated by “nat- 
ural law” thinking which was re- 
flected in their organic documents 
and laws.*° The assumption that all 
men are born equal was widely cur- 
rent.86 Liberty, even life itself, was 
accepted as coming from God.*? The 
Biblical concepts of the Fatherhood 
of God and the brotherhood of man 
with the corollary duty and right— 
to treat, and be treated, as a brother 
—carried with them the implications 
of individual, and of equal, rights. 
Centuries before, moral and legal 
ideas had similarly been blended to 
produce a wilderness faith for the 
winning of the Promised Land.** 
This faith seemed admirably fitted 
to serve that purpose again. A po- 
litical tenet thus became an out- 
growth of a larger framework of re- 
ligious conviction; moral sanctions 


accordingly reinforced the legal sanc- 
tions of positive law. To violate the 
personal rights of another was not 
only illegal and penalized in the sec- 
ular courts; it was also a sin and 
brought down upon the offender the 
moral sanctions and disapproval of 
the community, Man, gazing at this 
vast new world was challenged by 
its immensity but not awed; man’s 
soul, steeped in the rugged faith of 
Old Testament self-reliance and in- 
dividualism, rose to meet that chal- 
lenge. To these settlers, the absolute 
and permanent value of Truth and 
Justice were bone-marrow convic- 
tions beyond all cavil. Questions of 
right-and-wrong were not easy-chair 
abstractions, but vital issues of day- 
to-day living with their fellow-men, 
—and the Book was always near at 
hand to guide them in moments of 
doubt. Self-reliance, industry, fru- 
gality, courage, faith, respect for 
others—these solid Biblical virtues a 
man could recognize and appreciate. 
There was nothing relative or chang- 
ing about these Biblical ideals; man’s 
individual freedom came from God 
to Whom he was answerable for 
good or evil. These colonists would 
have quickly smelt the odor of heresy 
in modern pragmatism and as 
quickly put it in its place. God had 
created man as a specific entity, with 
a distinct freedom flowing from his 
natural rights. This was man’s re- 
ligion, intensely felt. His law mir- 
rored his religion.*® This atmosphere 


of frontier freedom and democracy 


encouraged, even demanded, the 
growth of the individual. Freed from 
the rigid class-pattern of the Old 
World, men found a new freedom. 
Class—social, economic, political— 
was worn down in the interest of the 
rise of the worthy individual. 
Group Consciousness Is Difficult 
To Evaluate Historically 
This group consciousness—of human 
dignity and personal freedom—is dif- 
ficult to evaluate historically. It can 
not be traced so clearly in contem- 
porary writings as can the more for- 
mal sources of the philosophic and 
legal conceptions expressed. Yet, it 
was certainly a force at work. These 
aspirations and ideals furnished con- 
tinuing drives toward the adoption 
of similar and compatible ideas from 
more academic theories of law and 
philosophy. More important still, 
through the jury and popular par- 
ticipation in the courts, the adminis- 
tration of the law as a living insti- 
tution was continuously basted with 
the juices of this folk-spirit. ““There 
is”, wrote Professor Berman, “a 
group law consciousness—a ‘socially 
adopted intuitive law’—which evolves 
in the various communities to which 
we belong; family, school, church, 
factory, commercial enterprise, trade 
or profession, neighborhood, city, 
region, nation—each has its own 
rules of conduct, its own unofficial 
and largely unwritten pattern of obli- 
(Continued on page 81) 





31. ‘In the beginning God created the heaven 
and the earth.'’ King James Version, Genesis 1:1. 

32. King Aethelbert, of Kent, 600, the first 
English Christian, began his laws with a schedule, 
as follows: ‘God's property, and the church's 
twelvefold:"" Maitland & Montague, A Sketch of 
English Legal History 5 (1915). 

33. ‘When in the course of human events, it 
becomes necessary for one People to dissolve the 
Political Bonds which have connected them with 
another, and to assume among the Powers of the 
Earth, the separate and equal station to which 
the Laws of nature and of nature's God entitle 
them . . ."" Preamble, Declaration of Independ- 
ence, in Dumbauld, The Declaration of Independ- 
ence and What it Means Today, 30 (1950). 

34. Gardner, "The Almost Forgotten Law Book," 
27 Notre Dame Lawyer 43, 46 (1951). “*As religion 
was a vital interest of the colonists, many Biblical 
ideas are implicit and explicit in such early docu- 
ments as the Mayflower Compact, Virginia's 
Establishment of Religious Freedom, and the con- 
stitutions of the thirteen colonies. In fact, in early 
America the Bible occupied the position of oa 
divine constitution; in the very first charter granted 
in the New World, Sir Walter Raleigh was per- 
mitted to enact only statutes that ‘be not against 
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the true Christian faith." "* Ibid. 46. Blackstone, 
too, treated the Bible as a supreme constitution; 
he wrote, ‘‘no human laws should be suffered to 
contradict’ the laws of God. Blackstone's Com- 
mentories (Lewis ed.) 32 (1897). 

35. “‘The fact is that the Declaration [of Inde- 
pendence] is the best possible condensation of 
the natural law—common lew doctrines as they 
were developed and expounded in England and 
America for hundreds of years pricr to the Ameri- 
can Revolution.'" Dean Clarence Manion, ‘The 
Natural Law Philosophy of Founding Fathers," 1 
Natural Law Institute Proceedings, 16 (1947). 
“. . . from the pen of Jefferson it [natural law] 
received classic, and let us hone immortal, expres- 
sion in the famous preamble to the Declaration 
that all men are created equal and that they are 
endowed by their creator with certain unalienable 
rights and that the purpose of government is to 
secure these rights." Harold R. McKinnon, The 
Higher Low 14-15 (1946). It is interesting to note 
that, as a boy, Jefferson copied in his common- 
place book the statement from the Greek poet, 
Euripides, which Way translates, ‘‘Nature gave 
men the law of equal rights."' Dumbauld, The 
Declaration of Independence and What it Means 
Today, 57 (1950). 


36. John Locke had widely publicized this view. 
Two Treatises of Government, 158-168 Carpenter 
ed.—1924. Vattel had accepted it in his writing 
on international law. Ill Law of Nations 7 (Fen- 
wick ed.—1916). Milton had even drawn it into 
the general stream of literature. V The Works of 
John Milton 3, 255 (Patterson ed.—i932). 

37. XI! The Works of Thomas Jefferson 66 (Ford 
ed. 1904). 

38. For a fuller commentary on the skilful leader- 
ship of Moses in combining law, morals and reli- 
gion at Mount Sinai, when he gave to Israel the 
Ten Commandments and the Code of the Covenant, 
see Gardner, ‘The Almost Forgotten Law Book,"’ 
27 Notre Dame Lawyer 61-64 (Fal! 1951). 

39. ‘It is rather startling to note that these 
bedrock ideas—the oath, individual responsibility, 
equality before the law, freedom from discrimina- 
tion, the respect for truth, the ideal of justice, able 
and God-fearing judges, and government by con- 
sent of the governed—go back, not only to early 
England, 3000 years to ancient Palestine. They 
come from the very oldest part of the Old Testa- 
ment, a source which also gave us that most im- 
portant of all socio-ethical standards, the Golden 
Rule.’ Gardner, Ibid. page 49. 
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The Amending Power: 


The Background of the Income Tax Amendment 


by William Logan Martin + of the Alabama Bar (Birmingham) 


® This is the first half of a thorough study, by the Chairman of the Association's 
Special Committee on Income Tax Amendment, of Article V of the Constitution, which 
provides for a new constitutional convention upon application of two-thirds of the 
states. Twenty-eight state legislatures have passed resolutions requesting such a 
convention in a determined effort to place some limit on the taxing powers of Con- 
gress. Mr. Martin declares that the. powers of such a new convention would be 
practically limitless, and that its members might rewrite the entire Constitution, just 
as the members of the Convention of 1787 did when it convened to amend the 


Articles of Confederation. 





® “Fantastic,” said a_ thoughtful 
member of the Bar, when the hope 
was expressed that the next Congress 
would submit the amendment to the 
Constitution introduced by Mr. Reed 
(R., Ill.) in the last Congress, 
limiting the power of Congress to 
tax. 

Why fantastic? There are many 
reasons why the amendment should 
be submitted. The first is that it is 
necessary to preserve our liberty. 
Woodrow Wilson said that “the his- 
tory of liberty is a history of the limi- 
tation of governmental power, not 
the increase of it”. There is now no 
limitation on the power of Congress 
to tax, the most dangerous power of 
government. 


Other reasons are that twenty- 
eight states, beginning with Wyo 
ming in 1939, have adopted a reso- 
lution calling on Congress to call a 
convention to submit the amend- 
ment; that the legislatures of all the 
states meet in 1953 except those of 
Kentucky, Louisiana and Virginia, 


which have heretofore adopted the 
resolution; and that it is not unlikely 
that a sufficient number of other 
states will take action in 1953 to 
reach the two-thirds required by the 
Constitution. 

Article V of the Constitution pro- 
vides: 

The Congress, whenever two-thirds 
of both Houses shall deem it neces- 
sary, shall propose amendments to this 
Constitution, or, on the application 
of the Legislatures of two-thirds of 
the several States, shall call a con- 
vention for proposing amendments, 
which, in either case, shall be valid 
to all intents and purposes, as part 
of this Constitution, when ratified by 
the Legislatures of three-fourths of 
the several States, or by conventions 
in three-fourths thereof . . . no State 
without its consent, shall be deprived 
of its equal suffrage in the Senate. 
Article V has been discussed many 

times in our history. In the constitu 
tional convention of 1787 it was de- 
bated by the convention on seven 
separate days and went through 
seven changes before it was finally 
adopted. 


The Virginia resolutions, sub- 
mitted by Mr. Randolph to the Con- 
vention on May 29, 1787, provided 
by No. 13, that the Articles of the 
Union should be amended when nec- 
essary, but that the assent of the na- 
tional legislature ought not to be 
required thereto. On the debate on 
June 5, Mr. Pinckney doubted the 
propriety or necessity of adopting 
such a provision.? Mr. Gerry said that 
the novelty and difficulty of the con- 
stitutional experiment required pe- 
riodical revision, and that the pros- 
pect of such a revision would. give 
immediate stability to the new gov- 
ernment.* When the matter came 
up again, several members indicated 
that they did not see the necessity of 
the resolution at all, or the propri- 
ety of making the consent of the na- 
tional legislature unnecessary.4 Mr. 
Mason, the great states’ righter from 
Virginia, urged the necessity of such 
a provision, saying that the plan to 
be formed would certainly be defec- 
tive, as the Confederation had been 
found on trial to be;5 that amend- 
ments would be necessary and it 
would be better to provide for 
them in an easy, regular and consti- 
tional way than to trust to chance 
and violence; that it would be im- 
proper to require the consent of the 
national legislature, because it might 


1. 1 Farrand, The Records of the Federal Consti- 
tution 22 (1911). 

2. Id. at 121. 

3. Id. at 122. 

4, Id. at 202. 

5. To amend the Articles of Confederation the 
unanimous consent of all the colonies was re- 
quired by Article XII. 
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The Amending Power 


abuse its power and refuse its con- 
sent on that very account. 
With Mr. Mason’s sentiments Mr. 


Randolph agreed. 

The provision that the consent of 
Congress should not be required was 
postponed to a later date; the prin- 
ciple of amendment of the articles 
whenever deemed necessary, 
adopted June 11.° 

Discussing the general question of 
amendment on June 29, Mr. Madi- 
son observed that the difficulty of 
getting defects amended was great 
and sometimes insurmountable. 
From the lessons of history, he 
pointed out that the Virginia state 
government was the first set up in 
this country, and though its defects 
were evident to every person, it could 
not be amended. The Dutch had 
made several attempts to amend their 
system without success. The few al- 
terations made in it were by tumult 
and faction and for the worse." 

The Committee of Detail reported 
on August 6,8 Article XIX being as 
follows: 


was 


On the application of the Legis- 
latures of two-thirds of the States 
in the Union, for an amendment of 
this Constitution, the Legislature of 
the United States shall call a Con- 
vention for that purpose.® 
On the debate on August 30, Mr. 
Gouverneur Morris suggested that 
the legislature should be left at 
liberty to call a convention when- 
ever it pleased, and Article XIX was 
agreed to, no one dissenting.!® 

On September 10, Mr. Gerry 
moved to reconsider Article XIX."! 
It follows, said he, that two-thirds of 
the states may obtain a convention, 
a majority of which could bind the 
Union to innovations that might sub- 
vert the state constitutions altogether. 

Mr. Hamilton pointed out the 
difficulty of amending the Articles 
of Confederation. It was now desir- 
able that an easy mode be established 
for supplying defects, which would 
probably appear in the new system. 
The mode proposed by Article XIX 
was not adequate. The state legisla- 
tures would not apply for alterations 
but with a view of increasing their 
own powers. The national legislature 
would be the first to perceive and 


22 American Bar Association Journal 


would be most sensible to the neces- 
sity of amendments, and ought also 
to be empowered whenever two- 
thirds of each branch should concur 
to call a convention. There would be 
no danger in giving this power, as 
the people would finally decide the 
case. 12 

Mr. Madison remarked on the 
vagueness of the terms, “call a Con- 
vention for the purpose”, as sufh- 
cient reason for reconsidering Article 
XIX. He asked: How was a conven- 
tion to be formed? By what rule de- 
cide? What was the force of its acts? 

Mr. Sherman moved an amend- 
ment authorizing Congress to pro- 
pose amendments to the several states 
for their approbation, but no amend- 
ments should be binding until con- 
sented to by the states. 1% 

Mr. Wilson moved to insert “two- 
thirds of” before the words “several 
States”, which was voted down, but 
three-fourths was agreed to.14 

Mr. Madison moved to postpone 
the consideration of the amended 
proposition to take up a substitute 
which he offered, which provided for 
the submission of amendments when 
two-thirds of the Congress thought 
necessary, or on application of two- 
thirds of the states; to be valid when 
ratified by three-fourths of the states. 
The amendment was adopted 9 to 
1,15 

The Committee of Style!® reported 
Article XIX in the terms of the 
amendment proposed by Mr. Madi- 
son as amended.’? It came up for 
consideration again on September 
15.18 Mr. Sherman feared that three- 
fourths of the states might be 
brought to do things fatal to particu- 
lar states, as abolishing them alto- 
gether or depriving them of their 
equality in the Senate. 

Mr. Mason thought the plan of 
amending the Constitution both ex- 





6. 1 Farrand, op. cit. 203. 

7. Id. at 475-6. 

8. The committee elected by the other mem- 
bers on July 24 and to which the proceedings were 
referred for the purpose of reporting a Constitu- 
tion, consisted of Messrs. Rutledge (S. C.), Ran 
dolph (Va.), Gorham (Mass.}, Ellsworth (Conn.) 
and Wilson (Pa.); 2 Farrand, op cit. 85, 97. 

9. Id. at 188 

10. Id. at 468. 

11. Id. at 557. 

12. Id. at 558. 

13. Ibid. 


ceptionable and dangerous. Since 
only Congress is ultimately to pro- 
pose amendments, no amendments 
of the proper kind would ever be ob- 
tained by the people, if the govern- 
ment should become oppressive, as 
he verily believed would be the case. 

Mr. Gouverneur Morris and Mr. 
Gerry moved to amend the article 
so as to require a convention on ap- 
plication of two-thirds of the states.1® 
Mr. Madison said he did not see why 
Congress would not be as much 
bound to propose amendments ap- 
plied for by two-thirds of the states 
as to call a convention on the like 
application. He saw no objection to 
providing for a convention for the 
purpose of amendments, except only 
that difficulties might arise about the 
form, the quorum, etc., which in 
constitutional regulations ought to 
be as much as possible avoided.?° 

Mr. Gouverneur Morris again 
moved the amendment that no state 
without its consent shall be deprived 
of its equal suffrage in the Senate 
and Article XIX as thus amended 
was adopted in its present form. Mr. 
Randolph felt that amendments 
should be offered only by state con- 
ventions, which should be submitted 
to and finally decided on by another 
general convention and so moved; 
otherwise, he could not sign the in- 
strument.?! His motion was lost.?* 

It may be asked, what is the pur- 
pose of reviewing the history of the 
debates on Article V? The purpose 
is first, to review again the grave 
problems the Founders faced in their 
undertaking to set up for the first 
time in history a government with 
limited powers extended to it by the 
people, and second, never to forget 
their determination that the govern- 
ment they set up would never be so 
powerful as to destroy its creators. 
One way to protect state government 


14, Id. at 559. 

15. Ibid. 

16. The members elected to this committee on 
September 8 were Messrs. Johnson (Conn.), Hamil- 
ton (N. Y.), Gouverneur Morris (Pa.), Madison 
(Va.) and King (N. Y.). Id. at 547 

17, Id. at 578. 

18. Id. at 629. 

19. Ibid. 

20. Id. at 630 

21. Id. at 63). 

22. Id. at 633. 
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was to reserve to the states the power 
to begin a movement to amend the 
Constitution if Congress refused to 
submit amendments to impair its 
powers. It has been quoted a thou 
sand times, but Washington’s advice 
in his Farewell Address is as sobering 
today as ever before, when one ob 
serves the diminishing power of the 
states during the past twenty years, 
due to the exercise of the taxing pow- 
er under the Sixteenth Amendment. 
Washington said: 

Toward the preservation of your 
Government and the permanency of 
your present happy state, it is req 
uisite not only that you steadily dis 
countenance irregular oppositions to 
its acknowledged authority, but also 
that you resist with care the spirit of 
innovation upon its principles, how- 
ever specious the pretexts. One meth- 
od of assault may be to effect in the 
forms of the Constitution alterations 
which will impair the energy of the 
system, and thus to undermine what 
can not be directly overthrown. . . .23 

Article V Effective in 
the State Conventions 
The fear of power exercised by a 
strong federal government and the 
determination to maintain the supe- 
rior powers of the states ran through 
the debates of the convention. The 
delegates from Virginia were espe- 
cially alert to avoid these results. It 
was a favorite subject also in the 
state conventions, and Article V 
played its part in bringing about 
ratification by the states. If Congress 
grew too powerful the states could 
call for another convention. 
That is the grave problem facing 
our country today. 
Massachusetts 
Mr. Barrell said that Congress would 
be vested 
with more extensive powers than ever 
Great Britain exercised over us; too 
great in my opinion to entrust with 
any class of men, lest their talents o1 
virtues be ever so conspicuous, even 
though composed of such exalted, ami 
able characters as the great Washing 
ton: for while we consider them as 
men of like passions, the same spon 
taneous, inherent thirst for power 
with ourselves; great and good as they 
may be, when they enter upon this all- 
important charge, what security can 
we have that they will continue so?— 
And, were we sure they would con- 
tinue the faithful guardians of our 


liberties, and prevent any infringe- 

ment upon the privileges of the peo- 

ple—what assurance can we have that 

such men will always hold the reins of 

government—that their successors will 

be such?24 
Connecticut 
Governor Huntington pointed out 
what the history of man clearly 
shows, that it is dangerous to entrust 
the supreme power in the hands of 
one man.*5 

Never before did the people in 
time of peace and tranquility, meet 
together by their representatives, and 
with calm deliberation frame for 
themselves a system of government.?® 

Richard Law referred to Article V, 
which provides that whenever two- 
thirds of Congress, or a convention 
called at the instance of two-thirds 
of the states, shall propose amend- 
ments, and they shall be agreed to 
by three-fourths of the states, such 
amendments shall be valid as part 
of the Constitution; that this is an 
easy and peaceable way of amending 
the Constitution.?7 
New York 
Discussing the question of proposing 
amendments, Mr. Lansing, a member 
of the Philadelphia Convention, said 
that every amendment which he was 
convinced would have a tendency to 
lessen the danger of invasion of civil 
liberty by the general government, 
would receive his sincere approba- 
tion.?8 

A circular letter dated July 28, 
1788, signed by George Clinton, pres- 
ident of the New York convention, 
set out that the convention desired 
nothing more than that the amend- 
ments proposed by New York or 
other states, be submitted to the con- 
sideration and decision of a general 
convention so that even the states 
which may be content with every 
article in the Constitution, may rati- 
fy the same and thus gratify the rea- 
sonable desires of that numerous 
class of American citizens, who are 
anxious to obtain amendments of 
some of them.?9 
Pennsylvania 
The Pennsylvania delegates were 
concerned that the federal govern- 
ment would absorb the powers of the 
state governments. Mr. Wilson, one 
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of the great scholars of his day, 
said that a legislature should be re- 
strained, that there should be not 
only what we call a passive, but an 
active, power over it; for of all kinds 
of despotism, this is the most dread- 
ful, and the most difficult to correct. 
It was his opinion that the federal 
government would not absorb the 
government of the individual states, 
because it was founded upon their 
existence. After organization of the 
government anything essentially 
wrong could be easily amended by 
the mode pointed out in the system 
itself.3° 

Virginia 

In Virginia the most powerful char- 
acters arrayed themselves. On the 
side of the opposition to ratification 
stood Patrick Henry, John Tyler, 


23. 1 Messages and Papers of the Presidents 210 
(1897). 

24. 2 Elliot, Debates on the Federal Constitution, 
1787-88, 165-6 (1836) 

25. Id. at 200. 

26. Id. at 201 

27. Id. at 202. 

28. Id. at 222. 

29. Id. at 387. 

30. 2 Elliot, op. cit. 417, 466, 485 
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Henry Lee of Bourbon, Theodorick 
Bland, William Grayson, James Mon- 
roe and George Mason. Favoring the 
new government were Edmund Pen- 
dleton, president of the convention, 
Edmund Randolph, Francis Corbin, 
James Madison, Henry Lee of West- 
moreland, John Blair, George Wythe, 
James Ennis, and George and Wilson 
Nicholas. 

Patrick Henry,*! quoting Article 
V, said that however uncharitable it 
might appear, he must express his 
opinion that the most unworthy 
characters might get into power and 
prevent the introduction of amend- 
ments. If these powers fall into un- 
worthy hands, will they relinquish 
powers already in their possession, or 
agree to amendments? Should one- 
third of Congress be unworthy men, 
they may prevent the application for 
amendments.*? 

Mr. Henry asks: 

Can the annals of mankind exhibit 
one singie example, where rulers over- 
charged with power, willingly let go 
the oppressed, though solicited and 
requested most earnestly? The appli- 
cation for amendments will there- 
fore be fruitless. Sometimes the op 
pressed have got loose by one of those 
bloody struggles that desolate a coun- 
try. But a willing relinquishment of 
power is one of those things which 


human nature never was, nor ever 
will be, capable of.38 
He quotes Montesquieu, “that 


sage man”, who said: 
When you give titles of nobility, 
you know what you give: but when 
you give power, you know not what 
you give.34 
Mr. Wilson Nicholas, answering 
Mr. Henry, pointed out that had the 
question of amendments rested solely 
with Congress there might have been 
danger; but there was another mode 
provided besides that which origi- 
nates with Congress; that “On the 
application of the legislatures of two- 
thirds of the several states, a conven- 
tion is to be called to propose amend- 
ments, which shall be a part of the 
constitution,” when ratified as pro- 
vided therein; that it was natural to 
conclude that these states which 
would apply for calling the conven- 
tion, would concur in the ratification 
of the proposed amendments.** 

Mr. Corbin observed that liberty 
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is secured by the limitation of the 
government, 
clearly and unequivocally defined, 
and which are to be exercised by our 


powers of which are 


own representatives freely chosen; 
that he considers all the powers of 
the system necessary, and only given 
to avoid great evils, and if this con- 
clusion be well founded, he asks if 
public liberty is not secured by bars 
and adamantine bolts—secured by 
the strongest guards and checks 
which human ingenuity can invent.*¢ 

Mr. Madison said that amendments 
“can be proposed when the legisla- 
tures of two-thirds of the states shall 
make application for that purpose, 
and the legislatures of three-fourths 
of the states or conventions in the 
same, can fix the amendments so 
proposed”’.87 

Mr. Innis said that “if two-thirds 
of the states think amendments nec- 
essary, Congress are obliged to call a 
convention to propose amendments, 
which are to be submitted to the 
legislatures. . . .’’38 
North Carolina 
Mr. Iredell pointed out that if Con- 
gress does not deem amendments 
necessary, and yet they be generally 
wished for by the people, “two-thirds 
of the legislatures of the different 
states may require a general conven- 
tion for the purpose, in which case 
congress are under the necessity of 
convening one. . . "8° 

In answer to a statement of Mr. 
Bass that it was very plain that the 
introduction of amendments de- 
pended altogether or Congress, Mr. 
Iredell replied that “it was very 
evident that it did not depend on the 
will of congress: for that the legisla- 
tures of three-fourths [sic] of the 
states were authorized to make appli- 
cation for calling a convention to 
propose amendments, and on such 


application, it is provided that con- 
eress shall call such convention, so 
that they will have no option.’’4¢ 

Mr. Davie said that two-thirds of 
the legislatures of the states may re- 
auire Congress to call a convention 
to propose amendments, or the same 
proportion of both houses may pro- 
pose them.*! 

The Federalist 
Hamilton wrote in No. 85 of the 
Federalist*? that Congress, 

whenever nine States concur, will 

have no option . . . the Congress will 

be obliged ‘‘on the application of the 
legislatures of two-thirds of the States 

. to call a convention for propos- 
ing amendments”. The words 
of this article are peremptory. The 
Congress “shall call a convention”. 
Nothing in this particular is left 
to the discretion of that body. 

In the Federalist (No. 43) written 
by Madison, the author said: 

a It was requisite, therefore, 
that a mode for introducing them 
[amendments] should be provided. 
The mode preferred by the conven- 
tion seems to be stamped with every 
mark of propriety. It guards equally 
against that extreme facility, which 
would render the Constitution too 
mutable; and that extreme difficulty, 
which might perpetuate its discov- 
ered faults. It, moreover, equally en- 
ables the general and the State gov- 
ernments to originate the amendment 
of errors, as they may be pointed out 
by the experience on one side, or on 
the other. . . .#% 

The power of a state to call on 
Congress for a convention was first 
availed of by Virginia on November 
14, 1788, in its call for a general 
convention to consider the sugges- 
tions made by the several state con- 
ventions.** 

Mr. Bland, of Virginia, on May 5, 
1789, moved to refer the Virginia 
resolution to the Committee of the 
Whole House.* 

(Continued on page 77) 








31. Mr. Henry's discussions covered 98 pages of 
the debates and he spoke twenty-one times. Mr 
Madison took up 125 pages and spoke thirty-one 
times. See 3 Elliot, op. cif. 

32. Id. at 76. 

33. Id. at 79. 

34. Id. at 175, 404 

35. Id. at 121. 

36. Id. at 128. 

37. Id. at 568. 

38. Id. at 573. 

39. 4 Elliot, op. cit 

40. Id. at 184. 


183 


41. Id. at 233. 

42. 12 Lodge, The Works of Alexander Hamilton 
343-4 (Federal ed. 1904). 

43. 11 Lodge, op. cit. 364. 

44. See Sen. Doc. No. 78, 71st Cong. 2d Sess., for 
a tabulation of resolutions prior to 1930. It con- 
tains a New York resolution, adopted on February 
5, 1789, which reached the Senate on May 6 of 
the some year. This must have been the Circular 
Letter, in which a general convention was requested, 
and which Governor Clinton sent to the other 
states under date of July 28, 1788, supra page 21. 
2 Elliot, op. cit. 387. 

45. 1 Annals of Cong. 250 (1789). 
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The Case for the Income Tax Amendment: 


A Reply to Dean Griswold 


by Robert B. Dresser + of the Rhode Island Bar (Providence) 


® This article is a reply to Dean Erwin N. Griswold, of the Harvard Law School, 
who argued against adoption of the proposed Reed-Dirksen Amendment to limit 
the taxation powers of the Federal Government in the August, 1952, issue of the 
Atlantic Monthly. The Reed-Dirksen Amendment was endorsed by the House of 
Delegates of the Association at the February, 1952, Mid-Year Meeting. Elsewhere 
in this issue, William Logan Martin, of Alabama, Chairman of the Association's 
Special Committee on Income Tax Amendment, outlines the dangers of a new federal 


constitutional convention. 





=" Erwin N. Griswold, Dean of the 
Harvard Law School, in an article 
published in The Atlantic Monthly 
for August, 1952, under the title, 
“Can We Limit Taxes to 25 Per 
Cent?”, discusses the proposal to 
limit by constitutional amendment 
the power of Congress to tax in- 
comes, inheritances and gifts, and 
declares it to be a “bad proposal”. 

There are in progress at the 
present time two distinct move- 
ments to secure the adoption of 
such an amendment. One is through 
action by state legislatures request- 
ing Congress to call a convention to 
propose the amendment. The other 
is through action by Congress di- 
rectly proposing the amendment. 
These are the two methods of 
amending the Constitution pro- 
vided by Article V. 

The amendment sought by the 
state legislatures limits the power 
of Congress to impose income, death 
and gift taxes to a maximum rate 
of 25 per cent. 

The other amendment proposed in 


joint resolutions introduced in the 
House and Senate last fall by Con- 
gressman Chauncey W. Reed and 
Senator Dirksen, both of Illinois, 
(H. J. Res 323 and S. J. Res 108), 
differs from the amendment pro- 
posed by the states in several im- 
portant respects. It completely de- 
prives Congress of the power to 
impose death and gift taxes at any 
time, and limits the power of Con- 
gress to impose income taxes to a 
maximum rate of 25 per cent, with 
power, however, by a three-fourths 
vote to raise the rate to 40 per cent 
each year, a power which may be 
exercised absolutely without even 
the finding of an “emergency”. 

Both forms of amendment give 
Congress the power by annual ac- 
tions to suspend the limitation com- 
pletely in time of war. A three- 
fourths vote is required. 

At its meeting in Chicago on 
February 25, 1952, the House of 
Delegates of the American Bar As- 
sociation, acting in accordance with 
the recommendations contained in 


a report of a Special Committee of 
the Association, expressly endorsed 
the Reed-Dirksen Amendment (re- 
ferred to as the “Reed Amendment” 
in the Committee’s report) and 
urged its adoption. 

The case for the Amendment is 
briefly stated in the Committee’s 
Report, to which I refer the readers 
of this article. The report is pub- 
lished in the Advance Program for 
the San Francisco meeting in Sep- 
tember of this year at page 76. 

In judging the merits of the pro- 
posed amendment, it is important 
to remember that we have in this 
country the capitalistic or private 
enterprise system, with the rights 
and advantages of private ownership. 
his is the system under which this 
country has prospered beyond all 
others and grown to greatness. For 
this system to operate successfully, 
there must be a steady, continuing 
supply of new capital—billions of 
dollars each year to start new indus- 
tries and to maintain and expand 
existing industries on which so 
many jobs depend. 

Excessive taxation discourages the 
creation of capital and its invest- 
ment in industry, and it reduces by 
the amount of the tax the amount 
that can be saved for investment. 

The Communist Platform of Karl 
Marx contains the following two 
planks: 

(1) “A heavy progressive or grad- 
uated income tax.” 
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(2) “Abolition of all right of in- 
heritance.” 

By these means Marx knew that 
he could dry up the sources of pri- 
vate capital and thereby ultimately 
destroy the capitalistic system with 
its right of private property and 
establish communism in its stead. 

In our present federal system ol 
taxation, the taxes which serve this 
purpose best are (1) the income tax; 
(2) the estate or death tax; and (3) 
the capital gains tax. 

The first of these, the income tax, 
if levied at sufficiently high and 
heavily progressive or graduated 
rates, will greatly reduce one of the 
principal sources of capital on which 
industrial and economic progress de- 
pends. 

The death tax and the capital 
gains tax are levies on capital and 
likewise reduce the supply. 


We Have Been Following 
the Marxian Tax Doctrine 


That we are and for some years 
have been following the Marxian 
doctrine of taxation is manifest. For 
example, under the present law, the 
taxes on incomes are 
graduated from a rate of 22.2 per 
cent on incomes of $2,000 and less to 
a high of 92 per cent on incomes of 
over $200,000. 

In the case of 
have reached a top rate of 77 per 


individual 


death taxes, we 
cent. 
rhe following statement of 
Adolph Berle, Jr., Assistant Secretary 
of State, made to the Temporary 
National Economic Committee be- 
fore World War II, is significant: 
The government will have to enter 
into direct financing of activities now 
supposed to be private, and a con- 
tinuance of that direct financing must 
be [mean] inevitably that the govern- 
ment will ultimately control and own 
those activities. . . . Over a period of 
years the government will gradually 
come to own most of the productive 
plants of the United States. [See 
Smoke Screen, by Samuel B. Petten- 


gill, page 12]. 
Discussion of Dean Griswold's 
Objections to the Amendment 
At the outset, it should be noted 
that Dean Griswold’s comments are 
directed to the amendment sought 
by the states which gives Congress 
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no power to exceed the 25 per cent 
limit on income taxes in peacetime. 
The Reed-Dirksen Amendment per- 
mits a rate as high as 40 per cent 
in peacetime on a three-fourths vote 
of Congress and without any finding 
of an “emergency”. 

This difference is vital and renders 
the figures used by Dean Griswold 
and much of his argument wholly 
inapplicable to the Reed-Dirksen 
Amendment. 

Dean Griswold further ignores the 
fact that we are now in reality en- 
gaged in a very serious war, and that 
Congress, therefore, under both 
forms of the amendment could, if 
it should so desire, suspend the 
limitation entirely and continue the 
present tax rates on income. If 
there is any question about this, the 
language of the amendment could 
readily be changed to make such an 
interpretation Clear. 

Dean Griswold in his argument 
also ignores the fact that a moderate 
rate of tax would in the course of 
time produce greater revenue than 
a high rate. 

With these erroneous premises, 
Dean Griswold discusses under four 
separate headings the problems 
which he states are presented. I 
shall take these up in their order. 

1. What the Proposal Would Do 
to the Tax Structure. 

Here Dean Griswold deals only 
with the supposed effect of a 25 per 
cent rather than a 40 per cent limi- 
tation, and declares that in order to 
make up the loss in revenue “Con- 
gress would be forced to reduce de- 
ductions and exemptions sharply”, 
so that the federal income tax would 
quickly be converted into a flat tax 
of 25 per cent on gross income. It is 
true that there is nothing in the 
proposed amendment about “net” 
income, and I agree with Dean Gris- 
wold that “it would be extraordi- 
narily difficult and unwise to try 
to define net income in constitu- 
tional terms’. However, I submit 
that any attempt to impose a tax 
on income other than what in the 
light of our past experience might 
reasonably be considered “net in- 
come” would undoubtedly arouse 


widespread opposition and lead to 
an early abandonment of the at- 
tempt. It should be remembered that 
there are over sixty-six million in- 
dividual income taxpayers. Thei 
voting power is impressive. 

As an alternative to his above sug- 
gestion, Dean Griswold suggests the 
possible resort to a sales tax as a 
means of making up the loss in rev 
enue. His rates here are excessive 
owing to the fact that he deals with 
a 25 per cent instead of a possible 
40 per cent limitation on income 
taxes. The revenue loss is nine bil- 
lion dollars and not sixteen billion 
dollars, the figure used by him. 

(1) In the case of the individual 
income tax a maximum rate of 40 
per cent would produce the full 
amount of the estimated revenue 
under the present law with a sub- 
stantial degree of graduation in the 
rates. Incidentally, a flat rate of 
25 per cent would yield within one 
and one-half billion dollars of the 
estimated yield under the present 
law. 

(2) In the case of the corporation 
income tax, a 40 per cent rate com- 
posed of a 25 per cent tax on all 
corporation income and a 15 per 
cent tax on all income over $25,000 
would result in an estimated revenue 
loss of about eight and one-half 
billion dollars. 

(3) The loss from the abolition of 
estate and gift taxes, based upon the 
figures for the fiscal year ending 
June 30, 1951, would amount to 
about 730 million dollars. 

The combined result of all these 
changes would be a revenue loss of a 
little over nine billion dollars. 

A manufacturers’ excise tax of 10 
per cent to 12 per cent, applied to all 
end products of manufacture, except 
foods and food products and liquor 
and tobacco, would yield about nine 
billion dollars. A retail sales tax of 
8 per cent, with foods and food 
products and liquor and tobacco ex- 
cepted, would yield a like amount. 
These, if imposed, would be purely 
emergency measures and would dis- 
appear with the ending of the emer- 
gency. 

Under the present revenue law, 
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80 per cent of the revenue will come 
from taxes on the income of indi- 
viduals and corporations and only 
15 per cent from excise taxes. This, 
I believe, students of public finance 
will generally agree is an unsound 
and unwise apportionment. 

The foregoing discussion has ig- 
nored the stimulating effect on the 
economy of lower tax rates. Eventu- 
ally the lower rates would wipe out 
the immediate loss of revenue and 
result in an even greater revenue 
than that produced by the higher 
rates. 

In his testimony before the Sen- 
ate Finance Committee on July 5, 
1951, regarding the then pending 
Revenue Bill, Dr. Willford I. King, 
Professor 
New York University, said: 

... This analysis [covering federal 
income tax rates and revenues for the 
years 1913 to 1942 inclusive] reveals 
the fact that the levying of confis- 
catory rates destroys the income from 
which the fiscal authorities have ex- 
pected to gain revenue. Surprisingly 
enough, this destruction occurs to such 
an extent that income tax rates taking 
more than 26% of the incomes of in- 
dividuals have succeeded in raising 
no more revenue than could have been 
obtained by a 26% rate... . 

The thing which the levying of 
rates higher than that level has ac 
tually accomplished is to prevent the 
possibility of saving by the wealthy, 
and thus to dry up what formerly was 
the chief source of venture capital 
for founding new enterprises and 
for expanding old enterprises. [pages 
389, 391.] 

Moreover, the course that should 
be followed is to cut the huge waste 
and extravagance out of the civilian 
and military budgets and not to re- 
sort to other means of taxation. 

And, as a further answer, let me 
repeat that we are now engaged in a 
very serious war and the proposed 
limitation on income taxes could, 
therefore, be completely suspended 
by Congress under the proposed 
Amendment, and the present tax- 
ation of incomes continued. 

Dean Griswold also expresses the 
fear that “if federal revenues were 
reduced, there would be great pres- 
sure on the states to take up func- 
tions now performed by the federal 
government” and that “the natural 
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consequence would be a great in- 
crease in the rate of state income 
taxes’. 

If the sole effect of the amendment 
were to restore to the states some of 
the functions now performed by 
the Federal Government, this alone 
would make it worth while. 

For the past nineteen years there 
has been a steady increase in the 
assumption of powers by the Fed- 
eral Government and an accompany- 
ing decrease in the powers and duties 
of the states. As one views what has 
been taking place the conclusion 
cannot be escaped that there is be- 
ing substituted for the “Indissoluble 
Union of Indestructible States” es- 
tablished by our Constitution a sys- 
tem of “Government Unlimited”, 
which, in the language of Professor 
Malcolm McDermott of Duke Uni- 
versity Law School, is “the most dia- 
bolical, the most treacherous, and 
the most uncontrollable force known 
to man... .” 

Taxing Policy Has Extended 

Federal Government's Power 

This concentration of power in 
Washington at the expense of the 
effected largely 
through the abuse of the taxing and 
spending powers of Congress and 


states has been 


the unwarranted extension of the 
power of Congress to regulate inter- 
state commerce beyond the limita- 
tions of any reasonable definition 
of that term. 

The states and municipalities are 
better fitted than the Federal Gov- 
ernment to perform the services 
which are primarily of state or local 
concern, and they would do so at 
much less cost. 

With a return of these powers and 
duties to the states, the combined 
spending of the federal and state 
governments would undoubtedly be 
lower than under the present divi- 
sion of powers and duties. 

2. What the Proposal Would Do 
to Our Economy. 

Under this heading Dean Gris- 
wold asks “What about the credit 
of the United States?”’, and he con- 
cludes that the effect would be dis- 
astrous. Clearly, his fears are ground- 
less. Instead of impairing the Gov- 
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ernment’s credit, the effect would be 
to strengthen it. An expanding 
economy with the ever-increasing 
national income and wealth which 
would be promoted by the Amend- 
ment is the best guarantee of na- 
tional solvency. Moreover, in ad- 
dition to the income tax there is, in 
sales and excise taxes, a potential 
source of revenue of very substantial 
size, should it at any time be deemed 
advisable to resort to them. 

3. The Tax Burden Would Shift 
from Rich to Poor. 

In this part of his argument Dean 
Griswold illustrates the effect of an 
“over-all rate of 25 per cent—not the 
25 per cent bracket” on people with 
various incomes, and asserts that 
only a few rich people would be 
benefited by the Amendment. This 
is not the case. 

In the first place he ignores the 
fact that the amendments proposed 
by the states, and the Reed-Dirksen 
Amendment provide not for a maxi- 
mum “over-all” or effective income 
tax rate, but for a maximum top 
bracket rate. He further ignores the 
fact that the Reed-Dirksen Amend- 
ment permits the increase of the 
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maximum rate, even in peace-time, 
to 40 per cent, which would permit 
a substantial degree of graduation 
in the rates of individual income 
taxes. Had he not ignored these 
facts, a vastly different picture would 
have been presented. For example, 
under the existing law incomes in 
the bracket between $2,000 and $4,- 
000 are subject to a rate of 24.6 per 
cent and incomes in the bracket be- 
tween $8,000 and $10,000 to a rate 
of 38 per cent. Tax relief, therefore, 
would be given to a much larger 
number of persons than the number 
named by Dean Griswold. The fig- 
ures used by him are wholly inap- 
plicable to the Reed-Dirksen Amend- 
ment. 

Furthermore, the picture which 
Dean Griswold attempts to paint is 
one based upon existing conditions. 
These I am sure he will agree are 
far from normal. Certainly, he must 
anticipate that some day we can 
get along with a budget many bil- 
lion dollars less than the present 
one. 

And besides, and most important, 
as I have already pointed out, we 
are in reality engaged in a serious 
war, and if the proposed amend- 
ment does not make it clear that 
Congress has the power under exist- 
ing conditions to suspend the in- 
come tax limitation completely, it 
would be a simple matter to remove 
the ambiguity. 

Dean Griswold also pays homage 
to taxation “in accordance with abil- 
ity to pay”, stating that “progressive 
taxation has not merely been ac- 
cepted, but has been widely hailed 
as a sound and constructive economic 
policy”. 

“Taxation in accordance with 
ability to pay”, I submit, is not an 
economic concept having any defined 
limits or based upon any scientific 
principle. It is more in the nature 
of a political slogan. With a flat 
rate of tax a man with a $20,000 in- 
come pays twice the amount of tax 
paid by a man with a $10,000 in- 
come. This certainly gives recogni- 
tion to the ability of a man »with a 
larger income to pay a larger amount 
in taxes. When, however, you once 
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accept the principle that a man with 
a $20,000 income shall pay a higher 
rate of tax than: a man with a $10,000 
income, where, may I ask, is the 
stopping point? Carried to its logical 
conclusion, the principle of pro- 
gressive taxation would mean the 
reduction of all incomes after taxes 
to the same level, which happens to 
Communists, 
whose platform provides for “A 
heavy progressive or graduated in- 
come tax”. Those who support the 
graduation of tax rates, whethe 
they realize it or not, are following 
the Marxian doctrine. However, so 
much sentiment has been built up 


be the goal of the 


in this country for the idea of pro- 
gressive taxation that it is probably 
necessary to accept it in practice,— 
at least until the people become edu 
cated to its vices and harmful eco- 
nomic effects. The principal harm 
is caused not by a moderate degree 
of graduation, but by the extremes 
to which the principle has been 
carried. 

Dezn Griswold states that during 
the period in which progressive tax- 
ation has been in force in this coun- 
try “the economic position of the 
lower income groups has been /‘nor- 
mously improved, thus building up 
the purchasing power of many mil- 
lions of people, and stimulating busi- 
ness activity generally to the great 
benefit and advantage of all seg- 
ments of the economy”. 

Experience of the Thirties 

Does Not Support Dean Griswold 
Dean Griswold seems to have for- 
gotten the experience of the thirties, 
a period in which we had the longest 
and most costly depression in our 
history with unemployment of ten 
million during much of the time. 
The depression lasted eleven years 
and it took a war boom to end it. 
This was a period of high and in- 
creasing surtax rates with no war. 
High taxes, and in particular high 
surtaxes, were regarded as the prin- 
cipal deterrent to business recovery 
and many economists and political, 
industrial and labor leaders urged 
their reduction as an aid to recovery. 

For example, the Brookings In- 
stitution in one of its publications 


in April, 1939, said: 

The surtax rates in the upper 
brackets should be substantially re- 
duced. . . . It is our view that even if 
there should be, immediately speak- 
ing, a considerable net reduction in 
tax revenues, the gains resulting 
from the stimulus to the expansion of 
private enterprise would, in the near 
future, much more than offset any 
probable revenue losses. As has been 
pointed out earlier in this analysis 
the means of securing fiscal stability 
is to be found in the expansion of to- 
tal national production. Taxation rev- 
enues will pretty much take care of 
themselves if we can achieve full 
economic recovery. 

The suggested reduction in taxes 
would obviously accrue directly to 
tlie benefit of those in the higher in- 
come Classes; and for this reason many 
would no doubt be inclined to op- 
pose such changes. But if our analy- 
sis of the bearing of present tax poli- 
cies upon recovery and capital ex- 
pansion is correct, the benefits will 
shortly accrue to the nation as a 
whole. An expansion of capital en- 
terprise is the only means whereby 
the unemployment problem can be 
solved and the present oppressive 
burden of relief lifted. It is, more- 
over, the only means by which stand- 
ards of living can be progressively 
increased as the years pass. . 

We must choose between an ar- 
rested flow of funds into new capital 
enterprise—which halts economic prog- 
ress and perpetuates stagnation—and 
a modification in the system of tax- 
ation, even if such modification ap- 
pears to run counter to current con- 
ceptions with respect to such problems 
as justice in taxation and the redis- 
tribution of wealth through the medi- 
um of tax machinery. The primary 
need at this time—outweighing every 
other consideration—is the stimulation 
of capital expansion. 

This period is the only one of any 
substantial duration since the en- 
actment of the first Income Tax Act 
in 1913 which has been free from the 
artificial stimulus of war and _ its 
aftermath, and at the same time has 
had very high surtax rates. It there- 
fore furnishes the only real test of 
the principles involved in this dis- 
cussion, 

A comparison of the six years, 
1926-1931, inclusive, during which 
the maximum individual surtax rate 
was 25 per cent, with the six years, 
1932-1937, inclusive, is most instruc- 

(Continued on page 84) 
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The Section of Taxation: 


The People's Tax Attorney 


by George D. Webster « of the District of Columbia Bar 


® One of the hardest-working Sections of the Association, the Section of Taxation 


has won wide respect in its fourteen years of existence. Mr. Webster sets forth the 


record of the Section's achievements in sponsoring legislation to improve the federal 


tax structure—a record that sets a high standard for Section activities. 





® The Section of Taxation of the 
American Bar Association was cre- 
ated in 1939. Since its organization 
it successfully has sponsored certain 
legislation and recommendations re- 
lating to federal taxation. The legis- 
lation it has sponsored has been 
largely of a technical rather than of 
a substantive nature; and, as an or- 
ganization it has repeatedly refused 
to support legislation in the nature 
of special pleading. The widespread 
professional respect which this at- 
titude has engendered is indicated by 
a recent statement made on the floor 
of the House of Representatives by 
Congressman Reed of New York:! 
The Tax Section of the American 
Bar Association deserves the highest 
praise for its constructive work in 
this field. These distinguished law- 
yers have devoted thémselves un- 
selfishly to this task, not in the in- 
terest of their clients but in the gener- 
al public interest of making our tax 
taws equitable in their application 
and better in their administration 
The dual capacity in which a law- 
yer in private practice sometimes 
serves in sponsoring legislation—as a 
member of the Tax Section and as 
an advocate for his client—is no 


different from that of the govern 
ment attorney who owes an advo- 
cate’s duty to his client, the United 
States, and also a duty, as a public 
servant and as a member of the legal 
profession, to make good law. The 
resolution of these interests, where 
conflicting, by Tax Section members 
has been, in the main, completely 
effected. 

Dean Erwin N. Griswold of the 
Harvard Law School and many other 
members of the tax Bar have often 
urged that lawyers should take a re- 
sponsible role in the making of an 
improved federal tax structure, and 
the Section of Taxation is today the 
outstanding private group continu- 
ously devoted to the improvement of 
the revenue laws. 

The success of the Tax Section is 
shown by the number of its recom- 
mendations, discussed infra, which 
have been followed. The list is signif- 
icant and impressive; it indicates the 
effectiveness and’ extent of contribu- 
tion of the Section in the formation 
and enactment of federal taxing 
statutes. 


Also indicated is the type of legis- 




































lation which has been recommended. 
For instance, among the recommen- 
dations which eliminated existing 
inequities are the following: legis- 
lative reversal of the Virginian Hotel 
decision, income-splitting, income 
with respect to decedents, contem- 
plation of death, taxation of re- 
verters and gain from the sale of a 
taxpayer’s residence. Those dealing 
with matters of procedure are the 
following: the elimination of the 
Dobson rule and the establishment 
of the Excess Profits Tax Council. 
Other provisions have closed loop- 
holes in the Code, and in at least 
one instance the recommendation by 
the Tax Section brought to the at- 
tention of the Treasury the fact that 
a loophole existed. 

More and Greater Work 

Remains for the Future 

Even though in the past the Tax 
Section has been successful in im- 
proving the revenue laws, there is 
still even more and greater work 
on the agenda for the future. There 
has been no general revision.of the 
federal taxing statutes since 1942, 
and many technical problems have 
accumulated in the last ten years. 
The American Bar Association's 
proposed Revenue Revision Act (H. 
R. 4775 and H.R. 4825, 82d Cong., 
Ist Sess.) contained a number of 


1. 97 Cong. Rec. A4407 (July 16, 1951) 
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provisions for technical improve- 
ment of the tax laws and in the 83d 


Congress, no doubt some of the sug- 
gested provisions will become part 
of the Internal Revenue Code. Pro- 
particularly deserving of 
early enactment include those relat- 
ing to alimony paid under a separa- 
ation agreement, stock dividends 
subject to redemption from a sink- 
ing fund, net operating loss deduc- 
tions by transferees, the tax treat- 
ment to be accorded partnership 
income upon the death of a partner, 
a small claims division of the Tax 
Court, and a reversal of the princi- 
ple of Johnston v. Helvering, 141 F. 
2d 208 (C.A.2).2 

In considering the record of the 
Tax Section for successfully sponsor- 
ing legislative proposals, the many 
difficulties confronted by the indi- 
vidual or organization seeking pas- 
sage of a bill should be taken into 
account. There are hearings before 
congressional committees, executive 
sessions, discussions with the staff 
of the Joint Committee and the 
Tax Legislative Counsel of the 
Treasury. There are usually com- 
mittee reports to prepare. Confer- 
ence committees and _ presidential 
vetoes are the last and sometimes 
fatal hurdles. Of course, all of this 
is after the careful screening of 
proposals in Tax Section commit- 
tees and subcommittees, extensive 
floor discussions and debates and ap- 
proval by the House of Delegates. 

It should be emphasized that many 
of these proposals and recommenda- 
tions have also been strongly urged 
by other groups and individuals, and 
therefore, for a portion of the suc- 
cesses the Tax Section can only take 
partial credit. For some of them, 
however, full credit may properly 
be taken. 

The following are some of the 
most important provisions and rec- 
ommendations which have been 
sponsored by the Tax Section since 
its creation in 1940 and which have 
been enacted either as part of the 
Internal Revenue Code or as re- 
lated statutory provisions, or have 
helped to defeat legislation deemed 
undesirable.® 


visions 


30 American Bor Association Journal 


1. Deduction fron gross estate of 
enforceable pledges to eleemosynary 
institutions (1940). Section 406 of 
the Revenue Act of 1942 amended 
Section 812(b) of the Code to ovei- 
rule Taft v. Commissioner, 304 U.S. 
351. Prior to this change, bequests 
to eleemosynary institutions were de- 
ductible in determining the net es- 
tate, but an inter vivos pledge made 
by a decedent was not deductible. 
The amendment provided that the 
pledge was deductible if it was en- 
forceable against the estate. 

2. Beginning of limitation period 
for claims for refund, assessment and 
collection (1940). Section 322 (b) (4) 
was added by the Revenue Act of 
1942 to provide that the period of 
limitations with respect to a credit 
or refund is measured from the last 
day prescribed for the filing of the 
return where the return is filed be- 
fore the last day. Prior to this change 
the period for assessment might ex- 
tend beyond the time in which a 
claim for refund could be filed. 

3. Suits against collectors (1940). 
The Tax Section has gone on record 
as favoring retention of the existing 
statutory right to sue a Collector. 
This right has been continued and 
in the future will apply to suits 
against Directors of Internal Reve- 
nue who replace Collectors. 

4. Income of decedents (1941). 
Prior to 1942, income accrued to 
the taxpayer’s death had to be in- 
cluded in his return for his last 
taxable year. Through this treat- 
ment, income that would normally 
have fallen into other periods, de- 
pending upon the taxpayer's method 
of accounting, was piled into his 
last year, thereby subjecting it to a 
heavier tax than if it had been re- 
ported in its normal course. The re- 
lief granted by Section 126 which 
was added by the Revenue Act of 
1942 was actually greater than that 
proposed by the Tax Section, which 
had merely recommended that unde- 
termined income for personal serv- 
ices not be accrued for income tax 
purposes. Section 126 provides gen- 
erally that accrued income is not to 
be included in the decedent's last re- 
turn but is to be taxed to persons 


who actually receive it. 

5. Repeal of the declared value ex- 
cess profits tax (1941). This tax was 
finally repealed by the Revenue Act 
of 1945. The capital stock tax was 
also repealed by the 1945 Act. 

6. Nontrade and nonbusiness ex- 
pense deduction (1941). Among the 
changes introduced into the Internal 
Revenue Code by the Revenue Act 
of 1942 was the provision allowing 
the deduction of certain nontrade 
and nonbusiness expenses (Section 
23(a)(2)). Every revenue act includ- 
ing the Act of 1894, had provided in 
one form or another for the deduc- 
tion of trade or business expenses. 
But nonbusiness expenses had never 
been deductible. See Brodsky and 
McKibbin, “Deduction of Non-Trade 
or Non-Business Expenses”, 2 Tax 
Law Rev. 39 (1946.) 

7. Abolition of the Processing Tax 
Board of Review (1942). This Board 
of Review was abolished by the Rev- 
enue Act of 1942 (effective at the 
close of business on December 31, 
1942) and its jurisdiction transferred 
to the Board of Tax Appeals. 

8. Basis of property transmitted 
at death (1942). The basis of such 
property since the 1921 Act was 
value at the date of the decedent's 
death. However, if the optional val- 
uation date was elected under Sec- 
tion 811 (j) and predecessor sections, 
the estate tax value and the value 
at date of death were not the same. 
An amendment recommended by the 
Tax Section and enacted in 1942 
provided that if the optional valua- 
tion is taken, that valuation shall 
be the basis for computing gain or 
loss upon subsequent sale. Thus, the 
Tax Section here suggested closing a 
loophole in the law, which had made 
it possible for the beneficiary to use 
a basis for property transmitted at 
death in excess of the base upon 
which estate taxes had been paid. 

9. Limitation on deduction of 
claims against the estate (1942). 





2. in this connection, see 58 Recommendations 
of the Committee on Federal Taxation of the Ameri- 
can Institute of Accountants (press rel , October 
27, 1952). 

3. This list is by no means complete. For in- 
stance, in 1942 alone, ten mandates given the 
Section by the House of Delegates were adopted 
in principle as part of the Revenue Act of 1942. 











sail oii cattle. 


ee ae 


> 


eas atcha: avec 





1 Ea RR BB Ba 


— 


in AUR, TE et etal a 


ase 









Thi 
812 
the 
clai 
onl 
the 
or | 
clai 
law 
am 
ced 
cor 
wit 
pre 


Int 


thi 
it 
tio 
un 


Ri 
fec 
14, 
th 
of 
tic 
su 
re 
tic 


—_—— - RP CFO ™ 





+ iw 


a ee! ee ee) ae ee) 





sah a P aichlsi 


DeMienin i BEN 22 


sialic Salat ails: rede 


AR TNMs AO BP i, on Pad 


RR ce il SS 








This provision amended Section 
812(b) of the Code (Section 405 of 
the Revenue Act of 1942) so that 
claims against an estate are allowed 
only to the extent of the value of 
the property held by the executor 
or administrator against which such 
claims are enforceable by the local 
law. Prior to this change, the full 
amount of the claims against a de- 
cedent’s estate was deductible in 
computing the statutory net estate 
without reference to the value of the 
property subject to the claims. 

10. Consideration of a proposed 
Internal Revenue Administrative 
Code (1943). The consideration of 
this has been postponed. However, 
it was the original intent of the Sec- 
tion to postpone consideration only 
until after World War II. 

11. Reversal of Virginian Hotel 
Rule (1943). This change was ef- 
fected by an Act approved on July 
14, 1952, after very strong urging on 
the part of the Tax Section and some 
of its members. The Act amends Sec- 
tion 113 (b)(1)(B) of the Code in 
such a way as to reverse the result 
reached in Virginian Hotel Corpora- 
tion v. Commissioner, 319 U.S. 523 
(1943). The Virginian Hotel deci- 
sion prevented a taxpayer from cor- 
recting a prior erroneous deprecia- 
tion figure, even where the Govern- 
ment had not been injured by its 
error. The amendment is in line 
with the usual practice in federal 
income taxation, i.e., to permit a 
taxpayer to compute the taxes for 
any year on a correct basis, without 
regard to any error in prior years, so 
long as the error did not deprive the 
Government of taxes to which it was 
entitled. See Hearings on Revenue 
Revisions, 1947-48, House Ways and 
Means Committee, 80th Cong., Ist 
Sess., Part 2, 1202-1221 (1947), and 
Browne, “Adjustment of Tax Basis 
for Depreciation and Depletion”, 89 
J. of Accountancy 192 (1950). 

12. Elimination of the Dobson 
rule (1944). Dobson v. Commissioner, 
320 U.S. 489 (1943) imposed a con- 
fusing and arbitrary limitation upon 
the power of an appellate court to 
review a decision of the Tax Court. 
It was suggested that this decision 


reflected the Supreme Court's desire 
to avoid the handling of tax litiga- 
tion, Paul, Dobson v. Commissioner: 
“The Strange Ways of Law and 
Fact”, 57 Harv. L. Rev. 753 (1944). 
In 1948, Section 1141 of the Code was 
amended to give an appellate court 
the same power to review a decision 
of the Tax Court as it had to review 
a decision of a United States Dis- 
trict Court. 

13. Special Court of Tax Appeals 
(1945). The Tax Section has suc- 
cessfully opposed the creation of a 
special Court of Tax Appeals which 
had been suggested as a means of 
securing uniformity of tax decision. 
(See Griswold, “The Need for a 
Court of Tax Appeals”, 57 Harv. L. 
Rev. 1153 (1944), and Miller, “Can 
Tax Appeals Be Centralized?” 23 
Taxes 303 (1945) ). The Section be- 
lieved that such a court would not 
achieve the results claimed by its 
proponents, and moreover that it 
would be undesirable to rest appel- 
late jurisdiction of tax cases in judges 
who were tax specialists and not in 
the full current of American judicial 
and legislative thought and familiar 
with local conditions. This latter 
criticism has recently been made of 
the Tax Court by an outstanding 
federal appellate judge. See Carlton 
v. Commissioner, 190 F. 2d 183, 185 
(C.A. 5). 

14. Contemplation of death 
(1945). In the Revenue Act of 1950 
it was provided that no inter vivos 
transfer of property shall be in- 
cluded in an estate as having been 
transferred in contemplation of 
death if the transfer occurred more 
than three years prior to death. The 
Tax Section recommended the ex- 
clusion of such property only if the 
transfer was more than five years 
prior to death. It is clear that such 
a provision automatically reduces 
litigation, particularly in an area 
where the taxpayer is often virtually 
unable to obtain facts sufficient to 
prove his case. 

15. Salaries of Tax. Court judges 
(1945). In 1946, the salaries of Tax 
Court judges were increased to $15,- 
000, in accordance with the recom- 
mendation that the salary of a Tax 
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George D. Webster served in the Pacific 
Theater as a lieutenant in the Navy 
during World War Il. A native of Tennes- 
see, he received his LL.B. from Harvard 
in 1948, and was a special assistant to 
the Attorney General, working in the 
field of taxation, after his graduation. 
He now practices with a Washington 


law firm. 





Court judge be the same as that of 
a U.S. District Court judge. The ma- 
jority of tax cases are tried in the 
Tax Court. The appeal from the 
Tax Court is substantially identical 
in every respect with appeals from 
the district courts. The amounts in- 
volved (particularly in excess prof- 
its tax cases) are in many instances 
tremendous. Therefore, such an in- 
crease seemed appropriate. 

16. Inclusion in the estate of pos- 
sibilities of reverter (1945). Prior 
to the Technical Changes Act of 
1949, where a decedent had, prior to 
his death, given away certain prop- 
erty but had retained a contingent re- 
versionary interest or a contingent 
power of disposition over the prop- 
erty transferred terminating at his 
death, the whole value of the prop- 
erty was includible within the tax- 
able estate, no matter how fantas- 
tically remote the contingency. The 
effect of this rule was not only to 
impose great hardship in many cases, 
but also to burden the courts with 


unnecessary litigation over what 
‘would otherwise be trivial matters 
of valuation. The American Bar As- 
sociation recommended that only the 
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actual value of such reversionary 
interest should be includible. The 
Technical Changes Act provides 
that a transfer prior to October 8, 
1949, is subject to tax as a transfer 
intended to take effect at or after 
death if (1) the beneficiaries must 
survive the decedent to possess or 
enjoy the property and (2) the de- 
cedent possesses any right or interest 
in the property. For purposes of (2), 
a reverter is deemed a retained in- 
terest only if it is expressly retained 
and has a value in excess of 5 per 
cent of the value of the property. If 
the reverter is one arising by opera- 
tion of law or is not worth more 
than 5 per cent of the value of the 
property, it is not deemed a retained 
interest. 

17. Involuntary conversion (trac- 
ing) (1945). Section 112 (f) of the In- 
ternal Revenue Code postpones the 
taxation of profits realized in invol- 
untary conversions where similar 
properties are acquired to replace 
those converted. The statute (as in- 
terpreted) prior to the 1951 change 
required that the specific funds re- 
ceived be traced into similar prop- 
erty. The Tax Section recommended 
that Section 112 (f) be amended so as 
to provide that it is immaterial 
whether the money into which such 
property has been converted is ex- 
pended directly in the acquisition of 
other similar property or whether 
it is used to replace funds already 
expended by the taxpayer in such 
acquisition. In a 1951 amendment, 
this recommendation was adopted 
and consequently there is now no re- 
quirement that the proceeds from 
the converted property be traced in- 
to the replacement property. 

18. Excess Profits Tax Council 
(1945). An Advisory Settlement 
Board was recommended by the Tax 
Section for the improvement of the 
administration of the relief provi- 
sions of the World War II excess 
profits tax. As a result of hearings be- 
fore the Joint Committee on Inter- 
nal Revenue Taxation, the Commis- 
sioner appointed a special commit- 
tee known as the Excess Profits Tax 
Council to control the administra- 
tion of the relief provisions. 
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19. Taxation of property subject 
to powers of appointment (1946). 
Prior to the Revenue Act of 1942 
the statute included within the gross 
estate only property passing under a 
general power of appointment. The 
Revenue Act of 1942 introduced an 
entirely new tax concept into the 
federal estate and gift tax law relat- 
ing to powers of appointment. That 
Act taxed most powers of appoint- 
ment whether exercised or not. The 
new rules were complicated to apply 
and resulted in many hardships and 
inequities. The Tax Section recom- 
mended that the method of taxing 
powers of appointment be changed. 
Under the subsequently enacted 
Powers of Appointment Act of 1951 
only general powers of appointment 
are subject to tax, thus returning to 
the pre-1942 standard, with some ex- 
ceptions. 


20. Splitting of Income (1946). 
Though others also advocated the 
split-income plan, (Surrey, “Family 
Income and Federal Taxation”, in 
National Tax Association, Proceed- 
ings of 39th Conference 357, 368 
(1946) ), the Tax Section assumed 
an important role in the enactment 
of this legislation. Prior to the Rev- 
enue Act of 1948 the two difficulties 
with the treatment of family income 
were that it was productive of liti- 
gation and it was extremely inequit- 
able as between persons resident in 
the community property states and 
those in the common law states. In 
fact, several states adopted a com- 
munity property law because of the 
advantages to be gained taxwise. 
With this background, the Tax Sec- 
tion advocated income-splitting and 
helped to effectuate a_ significant 
change in the income taxation of 
the family, and also in gift and es- 
tate taxation. 

21. Family Partnerships (1947). 
The Tax Section recommended that 
the income tax status of “family 
partnerships” be clarified in accord- 
ance with the generally recognized 
principles that the income from pur- 
chased or donated property is tax- 
able to the bona fide purchaser or 
donee of the property. The legisla- 
tion was needed, if for no other rea- 


son, because of the confusion created 
by decisions of the Supreme Court 
and other appellate courts. The rec- 
ommendation was enacted as part 
of the Revenue Act of 1951. And, 
thus, the resolution of the family 
partnership cases reverts to the prin- 
ciples of Helvering v. Clifford, 309 
U.S. 331, and Lucas v. Earl, 281 U.S. 
122. 

22. Spin-offs (1948). From the 
Revenue Act of 1921 until the Rev- 
enue Act of 1934, a corporation 
could (by specific provision) transfer 
part of its assets to a new corpora- 
tion which issued its shares directly 
or through the original corporation 
to the shareholders of the transferor 
and still come within the purview of 
the reorganization provisions. This 
so-called “spin-off” was made taxable 
in 1934, because Congress considered 
that this process might too easily be 
used to distribute accumulated earn- 
ings. 

It was the recommendation of the 
Tax Section that Section 112 (b) (11) 
be added to the Code to permit spin- 
offs without recognition of gain or 
loss to the shareholders. This was 
effected in the Revenue Act of 1951. 
One of the considerations of the Tax 
Section in making such a recommen- 
dation—aside from the fact that it 
is economically unsound to impede 
spin-offs—was that much the same re- 
sult would be obtained anyway by 
the use of a “split-up’”—creation of 
two or more new corporations and 
complete liquidation of the old. In 
the amendment to the Code, how- 
ever, there were inserted two “safe- 
guards” opposed by the Tax Section 
on the ground that the courts would 
be expected to apply the principles 
of the Gregory decision. 

23. Redemption of stock to pay 
death taxes (1950). The problem of 
financing the estate tax, prior to 
these changes made by the Revenue 
Acts of 1950 and 1951, was some- 
times very difficult in the case of 
estates consisting largely of shares 
in a family corporation. Since the 
market for such shares is usually 
very restricted, executors were often 
forced to dispose of the family busi- 

(Continued on page 74) 
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For New Americans: 


The Significance of Citizenship 


by Edwin Louis Garvin + Official Referee of the Supreme Court of New York 


® The report of the Association's Committee on American Citizenship to the House 


of Delegates at the last Annual Meeting declared that the naturalization court pro- 


ceedings can be developed into one of the greatest vehicles for citizenship education: 


“by improving the dignity and impressiveness of the ceremonies . . . those who witness 


the proceedings . . . 


cannot ‘ail to be impressed anew with the privileges and 


responsibilities of citizenship" the Committee stated. Judge Garvin's article illustrates 


the validity of the Committee's viewpoint. 





® While local conditions in various 
parts of the country might be of 
such a character as to make an ab- 
solutely uniform ceremony imprac- 
ticable, what the Association has in 
mind is to set up a practice through- 
out the country to have all natural- 
ization proceedings in open court 
conducted in a manner that is digni- 
fied, impressive, solemn. 

For a long time I have strongly 
advocated this practice although of 
late years I have presided only in- 
frequently at such proceedings. From 
time to time, in recent years, as I 
have discussed this subject with 
thoughtful, wise and patriotic men 
(and women as well), I have been 
asked why I feel so deeply that this 
is of very real importance. My an- 
swer has been to tell them of my 
experience while we were engaged 
in World War I. I was appointed 
United States District Judge in the 
early part of 1918. At that time, 
generally speaking, little attention 
was paid to naturalization by the 
state or federal courts except to ob- 
serve the statutory requirements. 


Shortly after I took up my work, I 
received a request from the Com- 
mandant at the Army Base in Bay 
Ridge, Brooklyn, to naturalize about 
1500 men in the Navy who were 
stationed on vessels nearby and who 
were expected to receive sailing 
orders at any time. The procedure 
was simple, Congress having passed 
a law permitting any alien who was 
a member of our fighting forces to 
apply for and receive his citizenship 
at once. This, I should assume, was 
on the theory that any man who was 
good enough to fight and perhaps to 
die for this country was good enough 
to be a citizen. The Commandant 
stated that the number of men in- 
volved was such that they could not 
be accommodated at the Court 
House but that if I would agree to 
hold court at the Army Base, which 
the law permitted, plenty of room 
was available. I told him that I 
would be glad to co-operate if he 
would undertake to provide trans- 
portation for the voluminous records 
as well as the clerks, bailiffs, mar- 
shals and other court officials whose 


presence would be required. I also 
explained that the proceedings must 
be conducted, so far as possible, in 
the same manner as if they were 
held in the court house; that some 
sort of a platform with a simple 
bench for the judge would be re- 
quired, that I would wear my ju- 
dicial robe, that court would be 
opened by the clerk in the usual 
manner and that every effort would 
be made to have the proceedings 
conducted with proper dignity. All 
assurances were given. Little did I 
know what lay before me or that I 
was to have an experience, the like 
of which had never entered my life. 

As you will presently see, the Com- 
mandant had a conception of the 
possibilities of such an occasion as 
had never occurred to me. When I 
arrived at our destination I was 
taken directly to a small room im- 
mediately leading to the large main 
hall. Having put on my robe, the 
bailiff led me into what was, for the 
time, the courtroom, to take me to 
the judge’s bench. As I entered the 
court, a magnificent military band, 
which had been brought probably 
from Ft. Hamilton or Governors 
Island, struck up “America”. In- 
stantly the whole great hall was en- 
veloped in an atmosphere of solem- 
nity found only at impressive re- 
ligious occasions. As I took my stand 
behind the large table, the im- 
provised judge’s bench, and as the 
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For New Americans 


clerk opened court beginning with 
the familiar words “Hear ye, hear 
ye, hear ye, all persons having busi- 
ness before this Honorable Court”, 
I looked at the scene before me. I 
have never been able to describe 
what I saw. Such words as I can 
find are utterly inadequate. 

First the applicants, 1500 strong, 
representing twenty-seven different 
nationalities, had been massed be- 
fore the bench. They wore spotless 
white blouses. Behind them were 
several thousand men seated on 
benches, in rising tiers, dressed in 
trim blue jackets. And so there was 
this sea of white with the background 
of blue and all about the huge hall 
were draped the national colors. 
And then the ceremony. By groups 
they foreswore allegiance to the 
countries from which they had come 
and took the oath of allegiance to 
the United States of America. At 
the end I had them all together take 
the oath with me as presiding judge. 

As they stood there for a moment, 
I observed a large flagpole at the side 
of the bench, upon which was then 
raised a superb American flag. The 
upper windows of the building were 
open and a breeze came wafting in 
so that the flag waved majestically 
over the heads of these men—the flag 
they had just given their pledge to 
support and defend. That pledge 
had a real meaning. Some of those 
men died for that flag. Finally, it 
seemed to me that there should be a 
word of welcome from their new 
country. As its representative, that 
duty fell to me. The address, I hope 
I need not say, was very brief. It had 
to be simple. My oratorical ability 
is limited. I do venture to believe 
that I was earnest and sincere. It 
could not have been what I said. I 
suppose it was just the idea of a 
judge welcoming them to citizen- 
ship. At any rate, when I had fin- 
ished, they broke into a hearty and 
friendly round of applause. I know 
that is not characteristic of a court- 
room, but I did not bave the heart 
to stop them. It would have spoiled 
the beauty of what they were trying 
to do. I have never regretted my ac- 
tion. As court was adjourned by the 
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clerk in the usual manner, the mili- 
tary band which had remained in 
attendance played the “Star Span- 
gled Banner” in a tempo appropri- 
ate to the occasion. 

I returned to the court house deep- 
ly moved. I then resolved that never 
again would I preside at a natural- 
ization proceeding unless it was con- 
ducted with a dignity and even so- 
lemnity in keeping with the impor- 
tance of the occasion in the lives of 
the men and women who were be- 
coming citizens. 

I then directed that a procedure 
be set up by which, with the effective 
co-operation of patriotic organiza- 
tions and of men of outstanding 
eminence, every naturalization day 
in my court was carefully planned 
and celebrated in this way. 

The applicants, often accompa- 
nied by their families, were assem- 
bled in the spacious courtroom and 
after the preliminaries required by 
law, took the oath of allegiance ad- 
ministered by the clerk of the court 
slowly and impressively. Then, with 
the new citizens massed before the 
bench, I rose and told them very 
briefly what an important step they 
had just taken, how happy America 
was to have them as citizens and how 
much it meant to all of us. I would 
then tell them that this day was so 
important that a man of great dis- 
tinction, under heavy pressure of 
work had put aside his duties for 
awhile to come to the court to speak 
to them and welcome them as citi- 
zens. With these words I would in- 
troduce the speaker, always an out- 
standing figure, a man of importance 
in public life, a senator, a general 
or an admiral in full uniform, an 
educator, a jurist, an industrialist, or 
some other man well known in civic 
affairs. These men were glad to 
come. They understood the impor- 
tance of trying to make the new citi- 
zens feel that they were welcome and 
of trying to make them understand 
as far as possible the privileges, the 
duties and the responsibilities of 
American citizenship. 

These addresses brought home to 
all of us what this country means 
from the various points of view of 


men from different fields of activity 
and diversified interests. I myself 
never realized the deep significance 
of American citizenship until I heard 
it thus described. It was always liter- 
ally a revelation to me. When the ad- 
dress concluded, ! rose, thanked the 
speaker in behalf of the court and of 
the new citizens (it was easy to see 
that they cordially approved of 
being included in this expression of 
thanks), and then I explained the 
presence of a small group of women 
who had been seated in the jury box. 
I said that these women (who were 
representing patriotic societies) were 
descendants of men and women who 
had either fought to establish this 
country as a free nation or to 
preserve it when a great Civil War 
was waged years later; that these 
women had come to the court so 
that they might personally greet 
their new fellow citizens and present 
them with appropriate souvenirs of 
the occasion which, no doubt, they 
would carefully preserve. With the 
formal ceremony at an end, the wom- 
en to whom I have referred went 
to the door leading from the court- 
room and, as each new citizen went 
out, he or she was given a warm 
handshake and was presented with 
a copy of the Constitution and a 
beautiful silk American flag. 

I do not venture to assert that all 
these people were greatly, much less 
permanently, impressed, but I am 
convinced that fox a swbstantial num- 
ber that day became, as it should 
be, one of the great days of their 
lives. Recently a stranger spoke to me 
and told me that I had made him a 
citizen and that he still had the 
flag. I found that he was a highly re- 
spected, substantial, successful and 
useful member of the community. I 
always receive a cheerful wave of 
the hand and a smile from my cob- 
bler as I pass the window of his 
modest shoe repair shop. I made 
him a citizen many years ago. 

While I held office as United States 
Judge, from time to time a social 
worker, not always the same person, 
would stop at my chambers on offi- 
cial business and would tell me that 
she had been in some poorly fur- 
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nished home recently and that in a 
prominent place in the living room, 
often on the wall over the mantel, 
was displayed the same flag which 
the father had received when he was 
naturalized; he would point to it 
with pride and tell the worker that 
that was his flag and that he was 
teaching the “kids” to understand 
that it was their flag too. 

When Judge Grover C. Mosco- 
witz succeeded me he continued the 


ceremony which I have described 
and even added other features of 
great value for he would have a 
small group of high school and other 
students present so that they might 
have the opportunity of witnessing 
how applicants are received into 
citizenship. 

I regret that space does not per- 
mit me to write at greater length of 
the addresses of welcome. One of 


The American Bar Center 


® The officers of the American Bar 
Foundation, a nonprofit corporation 
organized under Illinois law to take 
title to the land conveyed by the 
University of Chicago to the Amer- 
ican Bar Association for the site of 
the American Bar Center, are Pres- 
ident, Robert G. Storey, Dallas, Tex- 
as; Vice President, David F. Max- 
well, Philadelphia; Treasurer, Har- 
old H. Bredell, Indianapolis, Indi- 
ana; and Secretary, Joseph D. 
Stecher, Toledo, Ohio. The directors 
of the Foundation are the above and 
Allan H. W. Higgins, Boston; Don- 





ald A. Finkbeiner, Toledo, Ohio, 
and Ross L. Malone, Jr., Washing- 
ton, D. C. 

The personnel of committees 
working on the new project are as 
follows: Committee on Acquisition 
of New Building Site—Harold L. 
Reeve, Chairman, Andrew J. Dall- 
stream, Dwight H. Green and Forest 
D. Siefkin, all of Chicago, and Albert 
J. Harno, of Champaign; Committee 
on Plans, Specifications and Con- 
struction—Roy E. Willy, Chairman, 
Sioux Falls, South Dakota, Harold 
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the most impressive was that of the 
late Doctor Nicholas Murray Butler. 
Rarely have I heard such a model 
of clarity, simplicity and sincerity. 
So many requests for it came to 
him that thousands of copies were 
printed and widely distributed. The 
American Bar Association has in- 
cluded it in a bulletin issued by 
the Committee on American Citi- 
zenship, so that even today it is be- 
ing read throughout the country. 


L. Reeve, Chicago and Sylvester C. 
Smith, Jr., Newark, New Jersey. 
George Maurice Morris, of Wash- 
ington, D. C., is Chairman of the 
Finance Committee, with Herbert 
W. Clark, San Francisco, Harold J. 
Gallagher, New York City, Albert 
J. Harno, of Champaign, Illinois, 
and W. E. Stanley, of Wichita, Kan- 
sas, aS committee members. 

These three committees are to re- 
port all action to the New Building 
Committee, consisting of Allan H. 
W. Higgins, Chairman, Ross L. Ma- 
lone, Jr., and Donald A. Finkbeiner. 


Architect's Sketch of Proposed New Administration Building 
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The Background of the Constitution: 


The Heritage of American Law 


by Henry W. Coil + of the California Bar (Riverside) 


® In this article, Mr. Coil reminds us of the sources of the idea of individual freedom 


that runs through our political and legal institutions, a tradition that antedates the 
Magna Charta and was woven into the fabric of our Government by the Declaration 


of Independence and the Bill of Rights in the Constitution. The article is taken from 
an address delivered before the Riverside (California) Kiwanis Club last September. 





# The Constitution of the United 
States is commonly thought of as 
wholly the creation of the Conven- 
tion which met at Philadelphia in 
1787, but it is necessary, in order to 
understand the events of the twelve 
years from 1776 to 1787, to appreci- 
ate that the so-called Revolution was 
not a revolt against the British Con- 
stitution but rather a separation 
from the mother country, born of 
an urge for political and economic 
independence of typical English 
character, and that the Constitution 
was not so much an invention as it 
was a compilation of principles and 
maxims of government which had 
developed over many centuries. 

It is quite generally overlooked 
that, during or immediately follow- 
ing the Revolution, all of the thir- 
teen states had been formed as inde- 
pendent nations, bound together 
only by the loose ties of the Articles 
of Confederation, and that all of the 
delegates to the Philadelphia Con- 
vention of 1787 were then, and had 
been for some eight or ten years, 
living under state constitutions 
which set up republican forms of 
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government, with separation of pow- 
ers among the legislative, executive 
and judicial branches, accompanied, 
in most instances, by bills or declara- 
tions of rights. 

Moreover, those state constitu 
tions found their precedents in the 
Colonial Charters, which were very 
liberal in character. That of Con- 
necticut was so prized that, at an 
earlier time when its revocation was 
threatened, the Colonists hid it in 
a hollow tree, which has become 
enshrined in our legends as the Char 
ter Oak. Following the Revolution, 
the people of Rhode Island adopted 
their charter as the constitution of 
the state, after changing but a few 
words. 

There was no essential difference 
between the ideals of liberty on the 
two sides of the Atlantic; the claims 
of the Colonists were thoroughly 
understood in England, for no more 
was claimed than Englishmen as- 
serted for themselves. In 1765, a dec- 
ade before the Revolution, the Dec- 
laration of Rights drawn up at New 
York stated: 

That His Majesty’s liege subjects, 


in these Colonies, are entitled to all 

the inherent rights and liberties of 

his natural-born subjects within the 

Kingdom of Great Britain. 

A second declaration of rights was 
signed at Philadelphia in 1774, de- 
claring that the Colonists were, “by 
the immutable laws of nature, the 
principles of the English Constitu- 
tion, and the several Charters and 
compacts”, entitled to all rights, 
liberties and immunities of subjects 
within the realm of England. 

As stated by Palgrave, the Eng- 
lish historian: 

The American War took place be- 
cause the Parliament of Great Britain 
claimed an authority which the as- 
sembly of New England refused. Both 
parties appealed to the same muni- 
ments of the same Constitution. 
Several British statesmen, notably 

William Pitt and Edmund Burke, 
actively espoused the Colonial cause. 
The latter, just sixteen months be- 
fore the Declaration of Independ- 
ence, delivered, in the House of 
Commons, his celebrated speech on 
“Conciliation”, which used to be a 
favorite subject for declamation by 
American schoolboys, and in which 
he tried to explain the identity of 
blood, character, ideals and temper 
of the two peoples. Of this great 
speech, we have space for only a few 
brief excerpts: 

First, the people of the Colonies are 


descendants of Englishmen. England, 
Sir, is a nation which still, I hope, 
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respects, and formerly adored, her 
freedom. The Colonists emigrated 
from you when this part of your 
character was most predominant; and 
they took this bias and direction the 
moment they parted from your hands. 

They are, therefore, not only devoted 

to liberty, but to liberty according to 

English ideas, and on English princi- 

ples. 

* « * 

They augur misgovernment at a 
distance, and snuff the approach of 
tyranny in every tainted breeze. 

+ . * 

In effect, we suffer as much at home 
by this loosening of all ties, and this 
concussion of all established opinions, 
as we do abroad. For, in order to 
prove that the Americans have no 
right to their liberties, we are every 
day endeavoring to subvert the max- 
ims which preserve the whole spirit of 
our own. To prove that the Ameri- 
cans ought not to be free, we are 
obliged to depreciate the value of free- 
dom itself; and we never seem to gain 
a paltry advantage over them in de- 
bate, without attacking some of those 
principles, or deriding some of those 
feelings, for which our ancestors have 
shed their blood. 

* . « 

The temper and character which 
prevail in our Colonies are, I am 
afraid, unalterable by any human art. 
We cannot, I fear, falsify the pedigree 
of this fierce people and persuade 
them that they are not sprung from a 
nation in whose veins the blood of 
freedom circulates. The language in 
which they would hear you tell them 
this tale would detect the imposition: 
your speech would betray you. An 
Englishman is the unfittest person on 
earth to argue another Englishman 
into slavery. 

His advice being unheeded, the 
Declaration of Independence soon 
followed, but that instrument con- 
tains no criticism of the British Con- 
stitution or even of monarchy as a 
form of government. Rather the 
whole list of grievances, of which 
there were no less than twenty-seven, 
was directed personally at George 
III as the author of “repeated in- 
juries and usurpations”, just as Eng 
lishmen had again and again ad- 
dressed recalcitrant kings over some 
five or six centuries. 


Anglo-Saxon Tradition of Liberty 
Antedates Written History 

There is this peculiar fact about the 
Anglo-Saxon people: that, in dis- 
tinction from all others, they had an 


immemorial tradition of liberty, of 
the self-governing powers of the na- 
tion, and of the dignity of the indi- 
vidual, antedated written 
history. Hence, we do not find in 


which 


their annals any account of the time 
when or the place where they won 
their freedom. Although their rights 
were often imperiled and sometimes 
denied, yet, on every such occasion, 
they re-established, and usually ex- 
panded them. But it was never their 
theory that they had secured any 
new privileges, but rather that they 
had merely regained ancient rights 
which had been temporarily inter- 
rupted. That same theory was ex- 
pressed in the American Declara- 
tion of Independence, where they 
are called unalienable rights with 
which we have been endowed by our 
Creator. 

Go back as far as we can in Anglo- 
Saxon history, follow the Saxon 
Chronicle back until the story fades 
into legend and tradition, and we 
never find the time when the people 
were governed by an absolute mon- 
arch or when they considered them- 
selves beholden to any man for those 
ancient rights and liberties. Green, 
in his Short History of the English 
People, speaking of the Engel-Men 
or Angles, even before their advent 
into the British Isles, says, laconical- 
“The basis of 
their society was the free man.” 


ly but significantly: 


The earliest records of the Angles 
and Saxons disclose government by 
a Witenagemot or Council of the 
Wise, headed by an earl or king 
whose prerogatives were known and 
limited. The doctrine of the divine 
right of kings, which prevailed over 
so much of the Continent of Europe, 
was never recognized in the British 
Isles, though certain Plantagenet 
and Stuart kings sought to impose it 
upon the nation, invariably to their 
own sorrow. 

So, the theory of a self-governing 
people, possessed of ancient, inher- 
ent, natural and inalienable rights, 
has come down through some 1500 
years, virtually unaltered from what 
it was when the Angles and Saxons, 
led by Hengist and Horsa, migrated 


from northwestern Europe and 
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landed on the Isle of Thanet near 
the mouth of the Thames in the fifth 
century A.D. 

They moved inland, pushed back 
the native population of Britons into 
what is now Wales, and, having first 
resisted and then absorbed incursions 
of Danes, were scarcely more than 
united into the English nation when 
there occurred the most momentous 
event in English history. This was 
the conquest of 1066 by William of 
Normandy, a cousin of Harold, the 
last Saxon King. During the follow- 
ing 400 years, England was ruled by 
Norman Plantagenet, and Angevin 
kings, unsympathetic with, and lack- 
ing understanding of the English 
character, and all having claims to 
vast domains in France, to protect 
which they made constant and ex- 
orbitant demands for men and 
money. Therefrom resulted the 
struggles between the English people 
and their monarchs which produced 
monuments of Anglo-Saxon liberty 
coimprising the English Constitu- 
tion and, later, much of our own. 

The best known of these are the 
Charter of Henry I of 1100 a.p., 
Magna Charta of 1215, the confirma- 
tion of the charters by Edward I in 
1297, the Petition of Right to 
Charles I in 1628, the Habeas Corpus 
Act of 1679, and the Bill of Rights 
of William and Mary of 1689. 

Occasionally, circumstances threat- 
ened to, or did involve violent meas- 
ures; John was coerced by force of 
arms to sign the Magna Charta; 
Richard Ii was deposed and impris- 
oned; Charles I lost his head on the 
executioner’s block; and James II 
was deposed and fled to France. But, 
generally, so soon as the difficulty was 
settled, the chastened monarch or his 
successor was accepted; the mon- 
archy was preserved; the people re- 
sumed their customary pursuits, sat- 
isfied with the vindication of their 
rights, with no pretense of extend- 
ing them. 

Of this peculiar formula, the Mag- 
na Charta furnishes a good example. 
That document is very generally mis- 
understood, for it contained very lit- 
tle that was new, its fame and in- 
fluence arising largely from the dra- 
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matic events which brought it forth. 
It was essentially an elaboration of 
the Charter of Henry I, which had 
preceded it by a little over a cen- 
tury. As stated by Pollock and Mait- 
land in their History of English Law, 
“On the whole, the Charter contains 
little that is absolutely new. It is 
restorative.” 

Indeed the Articles of the Barons, 
by which their demands were pre- 
sented to the King, demanded that 
he return to the “good laws of Ed- 
ward the Confessor’. Now, Edward 
the Confessor, among the last of the 
Saxon kings, had reigned 150 years 
before, and his laws were based on 
those of Alfred the Great of the 
ninth century, more than 300 years 
before the barons faced John at Run- 
nymede. So, at that early date, Eng- 
lishmen were talking about their 
ancient rights, and although genera- 
tions had passed away while the law 
of the land was flouted by Norman 
princes, the English race never for- 
got. Although every Englishman 
who had lived under the “good laws 
of Edward the Confessor” had been 
in his grave many years before the 
Magna Charta, the blood of freedom 
flowed in the veins of their descend- 
ants. Ideals of liberty were ingrained 
in the race; the character, the in- 
stinct and the temper of free men 
persisted. 

In the Magna Charta, we find the 
term, “law of the land”, which John 
was enjoined to observe and which 
is used in our own Constitution, 
meaning uniform, established and 
known law, applicable equally to 
all, as distinguished from the arbi- 
trary, fitful or capricious order or 
decree of a king or government. 
Difference Between English Law 
and Other Legal Systems 
The making of English law was not 
confined to royal charters or to con- 
stitutional or fundamental princi- 
ples, but the making of private law, 
governing the multitudinous per- 
sonal relations, went on among the 
people all the while. Out of the sands 
of Mesopotamia, there has been dis- 
covered the Code of Hammurabi, 
possibly 5000 years old; Athens had 
her Solon; the Corpus Juris and the 
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Code of Justinian were the law of 
the Reman Empire; and the Code 
Napoleon furnishes the law of 
France and of most European na- 
tions; but there never was such a 
code in England. 

English law was homemade law, 
consisting of the customs of the peo- 
ple, which were recognized by the 
courts, and since the court, in each 
instance, would follow the precedent 
of a former decision, a principle 
called stare decisis, which we still 
follow, these decisions gradually de- 
veloped into a body of rules called 
the common law. Although the rules 
of the common law have been con- 
firmed, modified or repealed by nu- 
merous statutes, it still furnished 
the basic system of jurisprudence in 
all English-speaking countries. 

Another peculiarity of English ju- 
risprudence was the jury system, by 
which twelve ordinary lay citizens 
were incorporated as part of the 
court, with the special duty of de- 
termining the facts of a case. Not- 
withstanding its cumbersomeness, 
the jury is the greatest instrumen- 
tality ever developed for the pro- 
tection of the individual. While ju- 
ries are employed in the continental 
system, nowhere do they exercise 
power equivalent to those of juries 
in the common law system. 

The independence of the judi- 
ciary was among the last of the in- 
dispensable constitutional principles 
to develop. Reform began with Chief 
Justice Sir Edward Coke, who re- 
fused to subordinate his judgment 
to the pleasure of James I, and, 
though he was removed from the 
Bench in disgrace, he later enjoyed 
a measure of revenge by participat- 
ing in the drafting of the Petition of 
Right which Charles I was forced to 
sign in 1628. But almost a century 
was to pass before judges were given 
life tenure and Coke was followed 
by a line of great jurists, Somers and 
Holt and Hardwicke and Yorke and 
Mansfield and Eldon, who so but- 
tressed the rights of the individual 
against the power of the Crown that 
it came to be a fireside maxim that 
a man’s house was his castle, and, 
though but a cottage with a thatched 
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roof which the rain and the wind 
could enter, yet the King might not. 

It is interesting to observe that, 
fifteen years before the Declaration 
of Independence, we find the first re- 
sistance in the Colonies aroused by 
writs of assistance or general war- 
rants to search private houses. 

Contrary to what might be sup- 
posed, it was not the good kings, but 
the bad kings who really built the 
English Constitution and set im- 
perishable landmarks of political 
liberty. This was so, because the un- 
faithful monarchs roused Parliament 
and the people to resist and to de- 
mand written charters or admissions 
and confirmations of their ancient 
rights, all of which conforms to the 
familiar adage that the English are 
at their best when laboring against 
great difficulties. 

The Stuart Kings, whose tenure 
embraced the eighty-five years from 
1603 to 1688, did more than all their 
predecessors to complete the Con- 
stitution of Engiand. ‘That House, 
which came frora Scotland, included 
James I, Charles I, and Charles II 
and James II, who were convinced 
of their divine right and obsessed 


ee, 


ae ci ie eR. 


oul 





sie td a MRS a Ninos 


en be 


Peerey 





CER RMT sc AS 









wit 
pre 
of 

wai 
at 

Mz 
un 


str 


in 
er 
m: 
ru 
cr 
ou 



























































“ 





ee ee ee ee ae ee eee 





Sb ent OR a ale A 





see Ss 


es 





with the idea that they held royal 
prerogatives superior to the rights 
of the nation. The last of the four 
was tolerated for only three years, 
at the end of which, William and 
Mary were invited to the Throne 
under the stipulations of the Bill 
of Rights of 1689, which foreclosed 
all claims of royal prerogative and 
established the new King and Queen 
as purely constitutional monarchs 
or rulers by contract. 

We have adopted the name, Bill 
of Rights, from that celebrated in- 
strument as a generic term to include 
all those parts of our Constitution 
which protect the people or even an 
individual against acts of the gov- 
ernment and a minority against the 
majority. While absolute majority 
rule is a principle of purely demo- 
cratic government, it is forbidden by 
our form of republican, constitu- 
tional government as to all funda- 
mental human and property rights. 

It is not true, as commonly sup- 
posed, that the whole of our Bill of 
Rights is contained in the first ten 
amendments, for the original body 
of the Constitution sets forth five 
or six of the most vital principles of 
all, such as the writ of habeas corpus, 
trial by jury, prohibition of bills of 
attainder and ex post facto laws, 
and limitations on prosecution for 
treason. Nor is it to be supposed that 
any of these or of the amendments 
were original concepts thought up 
to forestall imaginary or possible 
wrongs which might be inflicted, but 
practically all of them were out- 
growths of historical and often dra- 
matic events in English experience, 
some as far back as Magna Charta, 
and were the remedies which had 
been applied to prevent the recur- 
rence of wrongs actually suffered. 

Now, during the tumultuous sev- 
enteenth century, characterized by 
the contest with the House of Stuart, 
and the following century, leading 
to the American and the French 
Revolutions, there was an upsurge 
in political literature, particularly 
that advancing republican and anti- 
monarchical doctrine, the most fa- 
mous authors being Thomas Hobbes 
and John Locke in England and 


Montesquieu, Rousseau, and the En- 
cyclopaedists in France. Of these, 
Locke and Montesquieu were the 
most influential in the American 
Colonies. 

When Jefferson wrote in the Dec- 
laration of Independence, 


We hold these truths to be self evi- 
dent: that all men are created equal; 
that they are endowed by their Cre- 
ator with certain unalienable rights, 
that among these are life, liberty, and 
the pursuit of happiness; that to se- 
cure these rights, governments are in- 
stituted among men, deriving their 
just powers from the consent of the 
governed; that whenever any form of 
government becomes destructive to 
these ends, it is the right of the peo- 
ple to alter or abolish it, and to insti- 
tute a new government, laying its 
foundations on such principles and 
organizing its powers in such form as 
to them shall seem most likely to 
effect their safety and happiness, 

he was using almost the same words 
which Locke had written in England 


eighty-five years before. 


Montesquieu’s Doctrine 

Is Accepted in the Colonies 

In 1748, twenty-eight years before 
the American Revolution, Montes- 
quieu published his Spirit of Laws, 
a general treatise on government 
which was well received in England 
and highly influential in the Colo- 
nies. His most famous doctrine was 
that of separation of powers among 
the legislative, executive and judi- 
cial functions of the state, which he 
had probably derived from the pe- 
culiar dispersion of powers among 
the officers of the Roman Republic 
in contrast with what he had ob- 
served in the unitarian rule of Euro- 
pean monarchies. This doctrine was 
accepted in the Colonies without a 
dissenting voice and was incorpo 
rated, first, into the constitutions of 
the thirteen states and, later into the 
Constitution of the United States. 
James Madison said: 

If there is a principle in our Consti- 
tution, indeed, in any free constitu- 
tion, more sacred than another, it is 
that which separates the legislative, 
executive and judicial powers. 

The three fundamental and indes- 
pensable parts of our Constitution 
are the Bill of Rights, the separa- 
tion of powers and the dual or fed- 


The Background of the Constitution 


eral system. While the federal system 
had found some precedent in the 
Treaty of Union of 1707 between 
England, Wales and Scotland to 
form the United Kingdom of Great 
Britain, by which a joint Parlia- 
ment was established, with certain 
matters reserved to the sole discre- 
tion of the Parliament of Scotland, 
the application of this device to the 
United States was so much more 
elaborate and complicated that it 
may be said to be almost an Amer- 
ican creation and a stroke of politi- 
cal genius. It was necessitated by the 
historical circumstance that the thir- 
teen original states already existed, 
each a nation claiming to be the suc- 
cessor to the sovereignty cf the Brit- 
ish Crown, and each independent, 
except for the weak and ineffectual 
ties of the Articles of Confedera- 
tion, to strengthen which by the sur- 
render of additional powers to a 
central government was the sole pur- 
pose of the Convention of 1787. 


This welding of the states into a 
federal system by which the states 
would retain all their original sover- 
eignty, except those powers expressly 
delegated to, and necessary for the 
performance of enumerated nation- 
al functions, and as to those, making 
the central government supreme, 
was the most difficult part of the un- 
dertaking. It threatened again and 
again to end in failure; it required 
great compromises to placate inter- 
state jealousies and the fear that the 
states would be submerged in the 
new sovereign; and the problem 
never was thoroughly solved, for it 
produced the Civil War, and the is- 
sue of states’ rights is as seriously 
debated at the present day and pos- 
sibly has an import, in some respects, 
as great as ever before. 

Viewing the Constitution as a 
whole and our experience of 160 
years under its guidance, we are 
necessarily struck by what Gladstone 
called the “stubborn strength of the 
fabric”. He said: 

. the American Constitution is, 
as far as I can see, the most wonder- 


ful work ever struck off at a given 
time by the brain and purpose of 


(Continued on page 75) 
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Dnarartine WILLS AND 
TRUST AGREEMENTS. Gilbert 
T. Stephenson. Boston: Little, Brown 
& Co. 1952. Pages xluv, 551. $10.00. 

The purpose of this book is to pre- 
sent to the draftsman of family or 
insurance trusts, created either inter 
vivos or by will, the problems of ad- 
ministration which his trustee will or 
may face and to suggest ways of set- 
tling those problems by the use of 
express terms in the trust instrument. 
It is frankly not a treatise on the law 
of trusts or a mere collection of 
trust clauses or documents. While 
many possible clauses are outlined 
and a few trust instruments appear 
at the end oi the book, the object of 
the author in the main is to set forth 
the ideas which should be covered 
by the draftsman and to leave to him 
the phrasing which is deemed appro- 
priate for the particular settlor and 
jurisdiction. 

It is obvious that such a book is of 
great utility to lawyers and trust men 
taking part in the preparation of 
trust documents and advising clients 
with regard thereto. The settlor 
should understand what the prob- 
lems of administration are and he 
should direct how they are to be met 
so that the benefits he intends to 
produce by his trust will be accom- 
plished with certainty and without 
delay or unnecessary expense. The 
failure to cover clearly in the trust 
instrument the details of trust ad- 
ministration may lead to litigation 
regarding the meaning of the docu- 
ment as to the powers, duties and lia- 
bilities of the trustee, or may render 
it necessary for the trustee to go into 
court to seek advice or the approval 
of contemplated acts. Litigation over 
the implied powers of a trustee is 
frequent. 

Mr. Stephenson’s plan of presenta- 
tion is excellent. He classifies the 


40 American Bar Association Journal 


problems which will be presented 
to the trustee under twenty heads 
and gives discussions of the details 
of these problems in each of twenty 
different chapters. He first explains 
clearly what are the questions which 
will confront the trustee, and then 
suggests various ways of answering 
the questions, with reasons why one 
or the other solution seems to him 
preferable. For example, one chap- 
ter deals with the powers of executors 
and trustees, outlines the powers 
which may be necessary or desirable 
in dealing with various sorts of trust 
property, and gives in outline brief 
paragraphs which can be adapted by 
the draftsman to meet the needs of 
his particular trust. 

The book is prepared with the 
thoroughness, good judgment and 
skill which is to be expected from 
the author. Few persons in_ the 
United States are as well qualified 
for the task as is the author. Against 
a background of excellent training 
in the law he has had long experi- 
ence as a lawyer, trust officer, re- 
search director for the Trust Division 
of the American Bankers’ Associa- 
tion, lecturer on the drafting of wills 
and living trust agreements at lead- 
ing law schools of the country, and is 
the author of numerous books, arti- 
cles and studies on the subject of the 
practical aspects of trust preparation 
and administration. He knows what 
is going on in the trust departments 
of banks and trust companies. He has 
drawn on large numbers of trust in- 
struments which have come to him 
from leading lawyers and trust men 
all over the country 
suggestion as to the details of trust 
administration, the 


as sources of 


problems _ in- 
volved in it, and the methods by 
which they are being met in current 
trust practice. 

Mr. Stephenson gives at the con- 


clusion of his work five complete 
trust instruments, namely, a_ will, 
living trust, and three different types 
of insurance trusts,—all framed with 
respect to the financial and family 
situation of a described settlor who 
has certain property and _ relatives. 
Account is taken of the various tax 
angles of trust draftsmanship. 

The author does not attempt to 
cover the preparation of special-type 
trusts, such as, for example, chari- 
table, employees’, business, ec uip- 
ment, corporate mortgage, voting 
and investment trusts. He confines 
himself to trusts which aim to con- 
serve and distribute an estate for the 
benefit of the family and friends of 
the settlor, either during his life or 
at and after his death. 

The omission frora the book of 
provisions relating to ihe beneficiary, 
sometimes called “dispositive provi- 
sions”, is explained by the an- 
nounced intention of the author to 
issue in the near future a separate 
book on this subject, in which he will 
deal with the problems which a set- 
tlor meets in providing how and when 
the benefits he is conferring shall be 
enjoyed by his cestuis. In this class 
would fall clauses suitable for use in 
spendthrift, discretionary, support 
and similar trusts. 

The author is to be congratulated 
on his success in preparing such a 
practical, well-constructed and useful 
book. 

GEorGE G. BoGERT 
rhree Oaks, Michigan 


Accountinc FOR LAWYERS 
By A. L. Shugerman. Indianapolis: 
The Bobbs-Merrill Company, Inc. 
1952. $15. Pages viti, 592. 

Holmes, a black-letter man, told 
us many years ago that in law the 
future belonged to the man of fig- 
ures. Hughes and Brandeis in this 
country and Reading in England 
owed much of their stature at the 
Bar to their knowledge of account 
ing. Ihe importance of a knowledge 
of accounting to the lawyer in out 
industrial civilization is recognized 
by the law schools, in many of which 
accounting is a required course. 
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But the law professors have not 
been giving their classes books like 
Shugerman’s, which is limited in 
scope but which will teach law stu- 
dents the fundamentals of account- 
ing. The lawyer’s need of accounting 
is apparently regarded at the better 
law schools as a need for a broad 
familiarity with accounting philoso- 
phies; it is completely overlooked 
that the need of the lawyer is a need 
for a practical understanding of the 
particular accounts reflected in a 
balance sheet and a profit and loss 
statement. 


Holmes has said that one cannot 
learn how to command an army un- 
til one has first learned how to con- 
trol a company. Accounting philos- 
ophy without a thorough grasp of 
basic accounting principles is a 
mirage for the labor or management 
lawyer or the tax lawyer, to mention 
only two of the kinds of problems 
confronting the lawyer of today. 

A glaring illustration of the pit- 
falls into which the lawyer who is 
given a course in accounting philos- 
ophies, instead of in accounting 
fundamentals, will fall appeared re- 
cently in Harvard Law Review. Ma- 
terials of Accounting (1949) by Pro- 
fessor Amory, of their faculty in law, 
is used at Harvard Law School as the 
textbook in the accounting course, 
which is required of all students in 
the first half of the second year. 
When the Amory book was pub- 
lished, the law reviews chorused the 
praises of other law professors. But 
the book, being far beyond the com 
prehension of beginners, succeeds 
only in giving the students an ac- 
counting vocabulary; it does not 
teach them the fundamentals of ac- 
counting. The students who use the 
book learn so little of practical ac- 
counting, that no one of the students 
on Harvard Law Review knew the 
end of last year that if a corporation 
makes a gift of inventory to charity 
it must make a journal entry debit- 
ing charitable donations and cred- 
iting inventory. Despite the fact that 
all the third-year law review students 


had completed the accounting 


course in their second year, every 
one of them thought that the cost of 
sales was increased by merchandise 
donated to charity. They actually 
published an article which said so 
by one of their professors of taxation 
in the November, 1951, issue of Har- 
vard Law Review. He had drafted a 
statute to eliminate the double de- 
duction he thought a manufacturer 
received for income tax purposes 
because of this supposed increase in 
its cost of sales. 

Any student who had acquired a 
firm grasp of the fundamentals of 
accounting would have seen at once 
that the article was incorrect. No 
student who uses the Shugerman 
book should make the error, because 
on page 289 Shugerman shows that 
when material is taken out of inven- 
tory for purposes other than for sale 
the inventory account is credited, 
and that therefore the cost of sales is 
is reduced by the cost of the material 
taken out of inventory. 

Law students who use the Shuger- 
man book, which employs the peda- 
gogical tool of repetition, will have 
learned by the time they complete 
the course in accounting to deal 
practically with the accounting prob- 
lems they will meet in practice. 

Epwarp T. ROEHNER 
New York, New York 


{The Journat asked Professor 
Amory, of Harvard, to comment on 
this review. Professor Amory’s reply, 
and a further reply by Dean Gris- 
wold are printed kzlow.] 

The major item of dispute is 
whether law students should be 
trained to be junior accountants and 
expert bookkeepers or whether they 
should be prepared to understand 
the broad issues of accounting and 
qualified for extensive collaboration 
with senior accountants. The strin- 
gent limitations on the time avail- 
able in a law school curriculum for 
any accounting make it preposterous 
to attempt both. If the former ob- 
jective is sought, doubtless Mr. Shu- 
german’s book is very useful; if the 
latter is the goal, I still believe that 
the best classroom aid is a book of 
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materials such as those prepared by 
Professor Katz of Chicago, Messrs. 
Wienschienk and Schapiro of Yale, 
and myself. It should also be noted 
that the preface to my book stresses 
its intended use in conjunction with 
a standard text. Maybe Mr. Shuger- 
man’s book would be the perfect 
companion, though at $15 it ought 
to stand by itself. 

As to the tempest in a teapot over 
the minor bookkeeping question in- 
volved in Dean Griswold’s article on 
charitable contributions of merchan- 
dise in the November, 1951, Harvard 
Law Review, I can only point out 
the obvious fact that of some thirty- 
five editors on the Review, it is ex- 
tremely unlikely that more than the 
article editor and the president par- 
ticipated in its editing. 

Rosert Amory, JR. 
Washington, D. C, 


Since I was the author of the com- 
ment in the Harvard Law Review 
to which Mr. Roehner takes excep- 
tion, perhaps I should add a word 
to Mr. Amory’s comments. The 
blame, if any, should surely be on 
me, and not on the editors of the 
Harvard Law Review. 

It is of course true, as Mr. Roehner 
says, that proper accounting requires 
that a credit should be made to in- 
ventory when goods are taken out of 
inventory. But I was not writing an 
accounting article. 1 was writing a 
legal article, in a legal periodical. 
The requirements of tax laws are 
not always in complete accord with 
the requirements of good account- 
ing; and it may not be wholly clear, 
in the case of a gift of inventory prop- 
erty, that the tax law requires such 
a change in inventory. Nor am I 
sure that this has always been done 
in the case of corporate gifts of in- 
ventory property. 

Mr. Roehner’s example seems to 
me to emphasize the importance of 
the fact that instruction in account- 
ing in law schools should not be con- 
fined to purely accounting matters. 

ERwIN N. GRISWOLD 
Harvard University 
Cambridge, Massachusetts 
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On AND GAS FEDERAL IN- 
COME TAXATION, SECOND ED- 
ITION—1951. By Kenneth G. Mill- 
er. Chicago: Commerce Clearing 
House, Inc. 1951. $7.50. Pages 284. 

Mr. Miller’s book is an important 
and timely publication which is con- 
cerned with the present status of 
the law in this complex field of fed- 
eral taxation. Opportunities for in- 
vestment in and operation of oil 
and gas properties are receiving par- 
ticular attention now because of the 
tax benefits available. High surtax 
rates have made the taxpayer keenly 
aware of the fact that if he can ex- 
clude some amount of income from 
his taxable income and include in 
his deductions one that does not re- 
quire the expenditure of cash, he is 
thereby pocketing an amount of in- 
come without the imposition of any 
tax. Conservation of income by such 
means is, of course, possible in the 
oil and gas industry through the use 
of transactions resulting in capital 
gain and through the use of the stat- 
utory depletion allowance. In this 
industry, one encounters the sub- 
stantial appreciation in property 
values which can be converted into 
long term capital gains. Moreover, 
the percentage depletion allowance, 
being geared to income rather than 
tax basis in the particular depletable 
property, may restore to the tax- 
payer his investment and thereafter 
permit an accumulation of tax-free 
income out of the depletion reserve. 
In addition, the option to charge to 
expense the intangible drilling and 
development costs incident to the de- 
velopment of an oil and gas property 
in the year in which such amounts 
are incurred or paid makes possible a 
quick write-off of most of the taxpay- 
er’s expenditures in connection with 
the development of the income-pro- 
ducing property. Moreover, because 
of this option with respect to intangi- 
ble drilling and development costs, 
taxpayers in this industry usually 
have a comparatively nominal tax 
basis in a property On which a large 
income is earned. 

Perhaps no industry has more dif- 
ferent methods for financing the pur- 
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chase and sale and operation of 
properties than the oil and gas in- 
dustry. Indeed, a recitation of some 
of the jargon used by those in the 
business is indicative of the many 
ways by which deals are bargained 
for and made: the farm-out, the oil 
payment, the minimum royalty, the 
overriding royalty, the carried in- 
terest, the net profits contract, and 
the now popular “A-B-C” deal. 
Moreover, the tax problems en- 
countered by investors and operators 
are as numerous and complex as the 
financing devices which are used. In 
this connection the Internal Revenue 
Code and the Commissioner’s Regu- 
lations offer only a bare outline in 
ascertaining the tax consequences of 
an oil and gas transaction; accord- 
ingly, the tax practitioner must look 
to judicial decisions, published de- 
partmental rulings and unwritten 
departmental policies for the answer 
to most of his problems. Mr. Miller’s 
book presents a careful analysis of 
these cases and rulings in twenty-six 
chapters with appropriate titles to 
aid one in the search for an answer 
to a particular problem. He states 
that he does not attempt to say what 
the law should be but rather what 
it is. Thus, the first eleven chapters 
concern generally the depletion al- 
lowance: the nature of it, to whom it 
is allowable, the determination of 
the amount, when it is to be taken, 
and the restoration of the depletion 
allowance upon failure of produc- 
tion. The next seven chapters con- 
cern various types of interests in oil 
and gas in place, such as royalty in- 
terests, oil payments, overriding 
royalty, working interests, carried in- 
terests, and net profit arrangements. 
The next three chapters concern the 
leasing transaction. The remaining 
five chapters concern those problems 
encountered by the operator after 
the lease is executed: intangible 
drilling and development costs, lease 
costs, delay rentals, write-offs of 
worthless property, problems affect- 
ing drilling contractors, and prob- 
lems created by I.T. 3930 in respect 
to associations taxable as corpora- 
tions. 


Mr. Miller explains in his preface 


that his reason for writing the second 
edition is to incorporate those signifi- 
cant changes in the law of oil and 
gas federal income taxation that 
have occurred since the first edition. 
He states that “perhaps the most 
widely publicized change occurring 
since the first edition was the theory 
of the ‘association being taxable as 
a corporation’ being applied to joint 
operating agreements as to oil and 
gas properties”. He further states 
that “a lesser publicized change 
which appeared on the horizon was 
that involving a processor’s right to 
depletion.” He comments on the re- 
cent decision of Parr v. Scofield, 
185 F. 2d 535, (C.A. 5th, 1950), as 
casting a doubt upon the principles 
that net profits payments are deplet- 
able income and that production im- 
pounded during litigation is de- 
pletable income in the year in which 
received. He calls attention to the 
carried interest dilemma created by 
the Abercrombie decision, 162 F. 2d 
338 (C.A. 5th, 1947), on which sub- 
ject there is a chapter in his book. 

The book is an excellent corre- 
lation of the law, regulations, rul- 
ings and decisions applicable to this 
specialized tax field. It is believed 
that many of the lengthy excerpts 
from rulings and decisions could 
have been shortened or paraphrased 
to better advantage; however, for 
those who are seeking the exact lan- 
guage of a particular ruling or opin- 
ion these quotations may be advan- 
tageous. 

It is the reviewer’s opinion that 
the book could have been made more 
interesting by an expression from the 
author, who is an outstanding au- 
thority on the subject, of his per- 
sonal opinion on more of the con- 
troversial matters discussed in the 
book. 

Wricat MATTHEWS 
Dallas, Texas 


Cases AND MATERIALS ON 
THE LAW OF NATURAL RE- 
SOURCES. By Clyde O. Martz. St. 
Paul: West .Publishing Co. 1951. 
$10.00. Pages 1124. 

In the latter part of June, 1952, 
President Truman released a report 
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of “The President's Material Policy 
Commission”. The report is gener- 
ally referred to as the “Paley Report” 
because William S. Paley was the 
Chairman of the Committee. This re- 
port consists of five volumes and 
covers the requirements and supply 
of water and the products of the 
land, particularly minerals. The re- 
port has had wide discussion in news- 
papers and magazines, and therefore 
the public should by now be in- 
creasingly aware of the importance 
of water and minerals, both the 
solid and hydrocarbon. 


Water has always been, and still 
is, important to the development of 
lands in the West. It is increasingly 
important, as the population is grow- 
ing in the West. 

Since the Gold Rush days, min- 
ing law has been of importance in 
the West; but it is less so at the pres- 
ent time because of the fact that most 
desirable lands presumed to contain 
minerals have been located and pat- 


ented. 

The law of oil and gas has de- 
veloped and become increasingly 
more important during the past 
quarter of a century. 

However, because of many new 
branches of the law, the study of 
water law, mining law, and the law 
of oil and gas is being neglected. To 
meet this situation, and to con- 
solidate the study of these three 
branches of law into one term, a 
course in the law of natural resources 
was introduced at the Law School of 





the University of Colorado several 
years ago. The course was inaugu- 
rated and taught by Associate Pro- 
fessor Clyde O. Martz. From his ex- 
perience in teaching this course he 
developed, and has now published, 
a casebook on the subject. 

As a result of the prodigal use, 
and sometimes waste, of water, hard 
minerals and hydrocarbons, the 
question of the conservation of our 
supply of these resources has become 
important. There has therefore de- 
veloped during the past fifteen or 
twenty years a body of law on the 
conservation of natural resources. 
This subject is also included in the 
course at the University of Colorado 
Law School. 

Because of the importance of wa- 
ter and minerals, such a combined 
course could very well be given in 
all law schools, not only those in 
the West. It would be helpful if 
Eastern lawyers had a better under- 
standing of Western water and min- 
eral problems. 

Before discussing the various types 
of law covered by the title of the 
book, let’s consider one subject 
which becomes clear in this case- 
book but is not covered by its title; 
that is, the tremendous expansion of 
bureaucratic control by the Federal 
Government over water rights and 
mineral lands. 

The introduction to the book is 
divided into two parts: Part A is 
a short history of our Natural Re- 
sources Laws. Part B, beginning on 
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page 12, is entitled “Administration 
of the Natural Resource Laws”. 

After pointing out the growth of 
federal control by the expansion of 
the commerce clause of the United 
States Constitution, the expanded 
use of the taxing power under the 
welfare clause, and the confiscation 
of the tideland oil lands of Califor- 
nia, Texas and Louisiana, the author 
discusse3 two important subjects 
dealing directly with water and 
minerals: “Centralization of Author- 
ity” and “Duplication, Overlapping, 
Conflicts, and Jealousies Among Fed- 
eral Agencies”. 

The commerce clause of the Con- 
stitution of the United States, Art. 1, 
Sec. 8 (3), has been held to include 
navigation. 

For more than one hundred years 
the “commerce power” in relation 
to streams was limited to those “navi- 
gable in fact”. At page 13 the author 
points out the recent expansion of 
this term: 

Since the early thirties, however, the 

federal government, armed with the 

commerce power and more recently 
the power to tax for the general wel- 
fare, has challenged the right ef the 
states to supervise and regulate the 
exploitation of the natural resources 
of the country. The Supreme Court of 
the United States contributed to the 
enlargement of federal jurisdiction 
by extending the commerce power to 
the control of all streams that can be 
made navigable by the work of man 
and to any of the head-water rivulets 
that affect the navigability of the 
larger streams below. (See, infra, at p. 
(Continued on page 52) 
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the United States. All bar association 
reports, documents and publications 
will be housed in the Bar Research 
Center and will be indexed and 
made available for reference and 
research. In addition, the Center 
will initiate research in, and stimu- 
late study of, the long-range objec- 
tives of the American Bar Associa- 
tion, including the administration 
of justice, adequacy of legal services 
to all citizens, legal education (pre- 
legal and post graduate), admissions 
to the Bar, standards of professional 


conduct, unauthorized practice of 
the law, supremacy of the law in 
international relations and the re- 
sponsibilities of citizenship in a rep- 
resentative democracy. Moreove7, the 
Center will provide a clearing house 
for similar research projects under- 
taken by legal centers, law schools 
and other institutions. For the first 
time in the history of the legal pro- 
fession of the United States, the 
American Bar Association will have 
the physical and library facilities to 
enable it to accomplish its objectives 
and to fulfill its responsibilities. 

In the concluding words of the re- 


port of the New Building Committee 
to the Board of Governors: 

The concept of an American Bar 
Center for the promotion of the chari- 
table, scientific, educational and pub- 
lic purposes of the Foundation, and to 
provide an adequate Headquarters for 
the American Bar Association, has such 
merit and such an inspiring appeal 
that it is believed that the ambitious 
program outlined by the foregoing 
report is possible of achievement. It 
is recognized, however, that the whole- 
hearted co-operation of not only the 
members of the organized Bar but of 
all public spirited citizens and founda- 
tions throughout the country will be 
required to insure the fulfillment of 
these objectives. 
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a The American Bar Center 


On Friday, November 21, 1952, there convened a meet- 
ing of the Board of Governors of the Association. On 
Saturday, November 22, 1952, the memorable character 
of that meeting, and particularly of the events of the 
second day, became apparent. On Friday the organiza- 
tion of the American Bar Foundation was completed; 
on Saturday, Chancellor Kimpton and other officers 
and representatives of the University of Chicago exe- 
cuted and delivered to the Foundation the deed to the 
property presented to the Association by the University. 
Thus was ushered in a new era in the annals of the 
organized Bar. This era President Storey, unwilling to 
commit the record to the “moving finger”, felicitously 
denominated in anticipation, the Era of National Serv- 
ice, and forever banished, we hope, the last charge of 
selfish interest motivating the activities of the Associa- 
tion. 

The occasion was exhilarating and moving, for it 
marked the realization of dreams. the crystallization 
of ideas and the definition of long-standing hopes and 
nebulous plans. 

Architects’ sketches and drawings are already taking 
shape; financing and construction await only the en- 
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thusiastic labor of committees and individuals already 
named and about to proceed along lines carefully laid 
out, 

The first building will be the Administration Build- 
ing. As soon as adequate funds are in sight the con- 
struction of the Bar Research Center will follow. The 
project as a whole will be known as The American Bar 
Center. 

At the 75th Anniversary Meeting, our Diamond Jubi- 
lee, in Boston next August, we should be able to look 
with pride upon the progress made. But every lawyer 
should feel it a privilege to participate in this great proj 
ect. A start has been made; enthusiasm is growing; the 
opportunity will not come again; we must not let it pass! 


= The People’s Tax Attorney 


Louis D, Brandeis was popularly known as “the people's 
attorney”, because of his selfless devotion to the cause 
of the public during his career as a lawyer in Boston. 
Brandeis told an interviewer in 1911, “I have only one 
life to live, and it’s short enough. Why waste it on 
things I don’t want most? And I don’t want money or 
property most. I want to be free.” As attorney for the 
people, Brandeis found that he best fulfilled his own 
nature, 

The public is often unrepresented in many of the 
vital fields of the law. The Section of Taxation of 
the American Bar Association has proved itself a 
worthy successor to the accolade bestowed on Brandeis. 
Elsewhere in this issue is an excellent summary of the 
work of our Section of Taxation since its creation in 
1940. George D. Webster, the author, reviews for our 
readers some of the legislation and recommendations 
relating to federal taxation which have been sponsored 
the Section. Many members of the 
American Ber Association are familiar with the ac- 
tivities of Deaa Erwin Griswold of Harvard Law School 
and other members of our Tax Bar who have voluntar- 


successfully by 


ily assumed a responsible role in improving the federal 
tax structure. It can be said without exaggeration that 
our Section of Taxation is today the outstanding pri- 
vate group which is unselfishly and continuously de- 
voted to improving the federal revenue laws. 

The reader will discover that among the recommen- 
dations of the Section which have eliminated tax in- 
equities, are legislative reversal of the Virginian Hotel 
decision, income splitting, decedent’s income, provi- 
sions relating to contemplation of death and several 
others. In addition to these matters of substance, there 
have been improvements proposed and adopted in 
connection with procedure, 

In view of the numerous difficulties which confront 
an individual or an organization seeking to improve 
revenue laws, the members of the Section are to be con- 
gratulated on the accomplishments they have made in 
the last twelve years. Their record sets a high standard 
for the other Sections of the American Bar Association. 
The reader of Mr. Webster’s article will not question 
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his conclusion that the ‘Tax Section has been successful, 
because its record is unsurpassed except by the Federal 
Treasury itself. This fine contribution, voluntarily 
made by some of the leading tax lawyers in the United 
States, is in the highest traditions of our profession. 


= Counsel Courageous 


Dean Griswold of Harvard Law School in a recent 
speech challenges the Bar to higher standards of 
courage. 

I have been distressed to see sharp criticism of lawyers, 
sometimes even from lawyers’ associations, because they 
represented communists accused of crimes under various 
statutes applicable to subversive activities. I would sup- 
pose, and would assert, that one of the highest functions 
of a lawyer is to represent and defend anyone accused of 
crime. 

Our whole system, and to a large extent, our individual 
liberties, depend upon such service. Of course, I do not 
mean to condone improper action of a lawyer in court 
or out of court. | merely say that no lawyer should be 
subject to criticism for defending anyone, and any lawyer 
should be willing to resist such a criticism if it comes. 
The Dean’s challenge is timely. Perhaps never in 

our history has feeling run so high in civil liberties 
cases as it does today. The history of the Bar—English 
and American—is replete with the outstanding examples 
of courageous advocates. The hated “labor agitator”, 
Eugene V. Debs, in 1895 not only had Clarence Darrow 
to defend him; at his counsel table at Darrow’s side 
at S. S. Gregory, a past President of the American Bar 
Association, also counsel for the accused. America dem- 
onstrated this principle at the Nuremberg trials. The 
Nazi defendants in the war crimes trials were repre- 
sented by the ablest lawyers in Germany, who, inci- 
dentally, won the respect and commendation of the 
Tribunal itself. 

Perhaps Lord Brougham was exaggerating a little 
when he said, defending his client, Queen Caroline, 
that “an advocate by the sacred duty which he owes 
his client knows, in the discharge of that office, but 
one person in the world, that client and none other”. 
In defending an unpopular client, it is not a require- 
ment of advocacy that counsel engage in contemptuous 
conduct. Last year the Supreme Court in the Sacher 
case affirmed Judge Medina’s conviction of several at 
torneys for contempt of court because of their scandal- 
ous conduct in their defense of eleven communist party 
leaders. Justice Jackson—a splendid advocate in his 
own right—said that “this Court, if its aid be needed, 
will unhesitatingly protect counsel in fearless, vigorous 
and effective performance of every duty pertaining to 
the office of the advocate on behalf of any person whatso- 
ever. But it will not equate contempt with courage or 
insults with independence”. The courage is up to 
counsel! 

It is not required that an advocate believe in the 
client or the client’s views. Nor is it any part of an 
advocate’s duty to endorse the political philosophy of 
the man he represents. An advocate may not like the 
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case—nor the client. But if the lawyer believes in our 
system of justice, he owes a duty to our scheme of law 
and to our country to see that every man has an oppor- 
tunity to present to a court of justice a fair and honest 
defense through an able counsel. Lord Alverstone of 
England once asked an advocate hesitating to accept 
a case: “If you were a doctor, would you refuse your 
aid to a poor Magdalen dying of a horrible disease?” 
If you are a lawyer, will you refuse your aid to her 
because she is “unpopular”? 

We advocates must always remember that our belief 
is in our system of justice, not in our client’s political 
or personal views. In according able defense and fair 
trial to every man we are preserving our system of 
justice. It is a mistake therefore for lawyers and lay- 
men to associate a client’s personal views with those 
of his advocate. Sir Edward Marshall Hall was one of 
England’s great barristers in the early part of this 
century. In a case he took with great reluctance, he 
succeeded in properly persuading the judge that the 
chief witness against his client, the defendant, was 
not worthy of full credit. The defendant, after his 
acquittal, thanked Hall profusely saying, “I told you 
I was innocent and now you have proved it.” “I have 
proved nothing of the kind”, Hall replied sternly, “I 
have only induced the Bench to say you were not 
proved guilty.” When his client put out his hand for 
his counsel to shake, the advocate turned on his heel 
and said, “No, that is not included in the etiquette 
of the Bar or in the brief-fee.” 


® Background of the Constitution 


Our Constitution was more a compilation of princi- 
ples and maxims of government, developed over many 
centuries, than something new. Of this we are reminded 
by Henry W. Coil in an absorbing discussion elsewhere 
in this issue, entitled “Background of the Constitution”. 

He tells of other constitutions of other nations and of 
our own states; of Declarations of Rights and Bills 
of Rights. 

His story is directed to the Anglo-Saxon philosophy 
of inalienable rights; and this for emphasis: 

“Go back as far as we can in Anglo-Saxon history, 
follow the Saxon Chronicle back until the story fades 
into legend and tradition, and we never find the time 
when that people were governed by an absolute mon- 
arch or when they considered themselves beholden to 
any man for those ancient rights and liberties.” 

They were inherent and inalienable, preserved and 
maintained only by recurring insistence and assertion, 
and none was ever more vital than the right to trial 
by jury for “the jury is the greatest instrumentality 
ever developed for the protection of the individual”,— 
even though the immortal Bard perhaps was right in 
his dictum: 

The jury, passing on the prisoner's life, 

May in the sworn twelve have a thief or two 

Guiltier than him they try. 
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And there is none but the Anglo-Saxon who knows 
the true meaning and origin of freedom and liberty. 
This the author points out with great force: 

“You may translate the words, freedom and liberty, 
into many tongues, but you cannot transmit the con- 
cepts that make them real. You may read the literature 
of France, Germany, Spain, Portugal, Italy, Greece, 
Russia, the Balkans, and Turkey; you may decipher 
the hieroglyphics of Egypt, the cuneiform of Babylon, 
or the writings of India, China and Japan, but you will 


find nothing there about the ancient or unalienable 
rights of those peoples.” 

These sacred inheritances are ours only so long as we 
deserve them; and nothing will contribute more toward 
their preservation than for all of us, under the leader- 
ship of the organized Bar, by united effort to uphold 
always the hands of an honest, courageous and inde- 
pendent judiciary, separated forever from the influence 


of executive or legislature. 


President Robert G. Storey receives the deed to the tract of land on the University of Chicago's Midway, on which the American 
Bar Center is to be built. Left to right: Allan H. W. Higgins, of Boston, Chairman of the New Building Committee and a director 
of the American Bar Foundation: President Robert G. Storey of Dallas; Chancellor Lawrence A. Kimpton, of the University of 
Chicago, and James A. Cunningham, Vice President in charge of business at the University of Chicago. 
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Courts, Departments and Agencies 


Maxine M. Sprung ° 


ASSISTANT 








Agriculture . . . Packers and Stock- 
yards Act . livestock commission 
merchant held liable under state law 
for conversion of cattle which merchant 
had sold for dealer who had obtained 
them through fraud despite Packers 
and Stockyards Act's requirement that 
livestock market agencies furnish serv- 
ices upon request without discrimination. 
® Sig Ellingson & Co. v. De Vries, 
Sr., et al., C.A. 8th, October 28, 1952, 
Woodrough, C.]. 

This action was for recovery of the 
value of thirty-three head of cattle 
which had been sold by defendant, 
a livestock commission merchant li- 
censed under the Packers and Stock- 
yards Act, 7 USC §181 et seq. Defend- 
ant had sold the cattle for a fraudu- 
lent dealer who had obtained posses- 
sion of them from plaintiffs, the true 
owners, by giving plaintiffs a worth 
less check. Plaintiffs then brought 
this suit against the commission mer- 
chant, claiming that under applicable 
state laws a market agency is liable 
to the true owner for conversion 
when it receives from its principal 
and sells for his account livestock of 
which its principal is not the true 
owner, 

The District Court rendered a 
judgment in favor of plaintiffs and 
on appeal the Court affirmed. 

Defendant contended that the ques- 
tion of whether or not it is liable 
should be governed by federal and 
not state law. It stated that under 
the provisions of the Packers and 
Stockyards Act Congress has taken 
away its freedom to select its custom- 
ers because the Act requires licensed 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Publishing 
Company or in The United Stctes Law 
Week. 


agencies to furnish stockyard and 
marketing services to all customers 
without discrimination. It was also 
stressed that other public utilities 
are not held liable when they inno- 
cently handle goods for a principal 
who has obtained possession of them 
by fraudulent means. However, the 
Court replied that neither the express 
provisions of the federal Act nor nec- 
essary implications therefrom affect 
the situatien in this case. It said that 
Congress made no attempt to declare 
who should be deemed the owner of 
cattle turned over for a bad check but 
had left that problem entirely to 
state law. The opinion further ob- 
served that the federal Act has not 
impaired the freedom of market 
agencies to adopt proper measures to 
prevent and suppress frauds. The 
Court’s conclusion was that the fed- 
eral Act has not superseded the state 
laws under which defendant became 
liable to plaintiffs in this case. 


Constitutional Law . . . loyalty oaths 
. . « provisions of California Levering 
Act requiring all public employees to 
take an oath to support the federal 
and state constitutions, to swear that 
they do not advocate and are not 
members of any organization which 
advocates the violent overthrow of 
the government and to list all such 
organizations to which they belonged 
within the past five years upheld as 
constitutional . . . oath did not impose a 
political or religious test or go beyond 
section of California Constitution set- 
ting forth an oath and prohibiting 
exaction of any other declaration or 
test. 
® Pockman v. Leonard, et al., Cal. 
Sup. Ct., October 17, 1952, Gibson, 
Ch. J., 249 P. 2d 267. 

in a six-to-one decision, the Cali- 
fornia Supreme Court upheld the 
constitutionality of the loyalty oath 


provisions of the Levering Act, Gov. 
Code §§3100-3101, which require 
all public employees to swear (1) 
to support the United States and 
California Constitutions, (2) that 
they do not advocate or belong to 
any organization that advocates over- 
throw of the government by violent 
means, (3) that within the five years 
immediately preceding the taking 
of the oath they have not been mem- 
bers of any such organization, and 
(4) that while employed by the gov- 
ernment they will not advocate or 
become a member of any organiza- 
tion that advocates such doctrines. 
The Act required the employee to 
insert in his oath the name of any 
subversive organization to which he 
belonged within five years. An as- 
sociate professor at a state college 
brought this original proceeding in 
mandamus to compel the schocl au- 
thorities to pay him salary which 
had been withheld because of his 
failure to take the oath. 

The principal questions presented 
were whether the oath imposed a 
political or religious test as a quali- 
fication for public office or employ- 
ment and whether the legislature 
had power to require the oath in 
view of the fact that §3 of Article XX 
of the California Constitution sets 
forth an oath for all state officers and 
then states that “no other oath, dec- 
laration, or test shall be required as 
a qualification for any office or pub- 
lic trust”. The constitutional oath 
of §3 requires the affiant to swear 
to support the state and federal 
constitutions and to faithfully dis- 
charge their public duties. The 
Court held that the Levering Act 
oath is not a test of religious opin- 
ion and does not compel disavowal 
of any political belief since the af- 
fiant need only swear he does not 
belong to any organization advo- 
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cating the violent overthrow of the 
government. These are not matters 
of political opinion, the Court said, 
since “The word ‘political’ imports 
orderly conduct of government, not 
revolution, and the term is not ap- 
plicable to advocacy of a belief in 
overthrow of the government by 
force or violence”. 

The Court found that 
nothing in the Levering Act oath is 
in any way with the 
object or meaning of §3 of Article 
XX and it is not the type of “other 
oath, declaration or test” prohibited 
by that section. It said that two 
parts of the Levering Act oath are 
essentially a declaration of present 
and future loyalty and stated: “A 
person obviously cannot be loyal to 
a government and at the same time 
advocate its violent and unlawful 
overthrow. By the same token, vol- 
untary unexplained membership in 
an organization known by a public 
employee to advocate such doctrines 
indicates that he has interests which 
are inconsistent with this pledge of 
loyalty and faithful performance of 
duty. .. .” Another part of the same 
oath requires disclosure of informa- 
tion relating to past loyalty, the 
opinion noted, and information as to 
past affiliations may be relevant in 
determining whether an employee 
can be placed in a position of re- 
sponsibility. The Court concluded 
that nothing in §3 of the California 
Constitution is intended to prevent 
the state from requiring disclosure 
of facts relating to an employee's 
fitness and suitability for public serv- 
ice. 


further 


inconsistent 


Justice Carter dissented, stating 
that the Levering Act oath is un- 
constitutional because it conflicts 
with the provision of the Constitu- 
tion prohibiting any declaration or 
test other than the constitutional 
oath of office. He asserted that by 
its decision the majority was “for- 
saking its sworn duty to support the 
Constitution of the State of Cali- 
fornia, and has abdicated its power, 
for the sake of expediency, to uphold 
an act which invades the constitu- 
tional guarantees of civil liberties 
of those affected by its mandates”. 
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trial of In- 
ternal Revenue Collector for bribery 
postponed because of prejudicial effect 
of widespread publicity given congres- 
sional committee’s postindictment in- 
vestigation of Collector while he was 
awaiting trial. 
® Delaney v. United States, C.A. Ist, 
October 10, 1952, Magruder, Ch. J., 
199 F. 2d 107. (Digested in 21 U.S. 
Law Week 2185, October 21, 1952). 
‘This appeal was from a judgment 
indictments 


Crimes .. . fair trial . . . 


of conviction on two 
charging appellant, the former Col- 
lector of Internal Revenue for the 
District of Massachusetts, with ac- 
cepting bribes and falsifying tax 
liens. Appellant was removed from 
his office in July, 1951, and the two 
indictments were returned in Sep- 
tember, 1951. However, in October, 
1951, the King Committee of the 
House Ways and Means Committee 
began holding public hearings fo- 
cused upon appellant’s alleged dere- 
lictions. The Department of Justice 
urged that the Committee hold 
closed rather than public hearings 
because it feared that publicity re- 
sulting from the hearings might 
prejudice appellant’s right to a fair 
trial. The Committee replied that 
any objections to the holding of pub- 
lic hearings were overridden by the 
public interest in the matter. The 
testimony given before the Commit- 
tee received prominent publicity on 
a nation-wide scale from the press 
associations, newspapers, radio and 
television. In November, 1951, appel- 
lant asked the District Court to de- 
lay his trial for a reasonable time 
until the publicity had abated. 
However, the trial was held in Jan- 
uary, 1952, and, on appeal, appellant 
urged that the judgment of convic- 
tion be reversed because the trial 
judge had committed error in not 
granting a continuance of the trial 
until the prejudicial effect of the 
publicity had so far worn off that 
the trial could proceed “free of 
the enveloping hostile atmosphere 
and public preconception of guilt 
prevalent on January 3, 1952, when 
appellant was brought to trial”. 

The Court vacated the judgment 


of conviction and remanded the case 
for a new trial, ruling that appel- 
lant’s trial must be postponed until 
the prejudicial effect of the investiga- 
tion and its publicity had been sub 
stantially removed. It noted that the 
problem of how to protect accused 
persons from the prejudicial effect 
of newspaper publicity without also 
impairing the constitutional right of 
freedom of press has been a matte 
of “immense concern”. In England, 
the opinion said, such publicity has 
been curbed by the free use of the 
courts’ power to punish for con- 
tempt, but in this country the courts 
are limited to “doing what they can 
to insulate jurors from the prejudi- 
cial effect of such publicity, as by 
cautionary instructions or by the 
granting of continuances, or in some 
cases granting a change of venue”. 
Judge Magruder, writer of the 
Court’s opinion, emphasized that the 
instant case presents an unusual sit- 
uation not covered by any precedent 
in the Supreme Court. He said that 
this is not a case of pretrial publicity 
tending to indicate the guilt of a 
defendant which was dug up by the 
initiative of newspapers, but one 
where the United States, through its 
legislative department, “caused and 
stimulated” the massive pretrial pub- 
licity. There was no defense cross- 
examination of any of the testimony 
heard at the committee hearings, he 
noted, and also, some of the evidence 
brought out there was not admissible 
at appellant’s trial because it related 
to alleged misconduct outside the 
scope of the charges of the indict- 
ments. Nevertheless, Judge Magruder 
stressed that the Court did not mean 
to imply any criticism of the King 
Committee’s action because the Com- 
mittee was acting lawfully, within 
its constitutional powers. But the 
opinion asserted that the United 
States had been put to a choice in 
this matter, for “If the United States, 
through its legislative department, 
acting conscientiously pursuant to its 
conception of the public interest, 
chooses to hold a public hearing in- 
evitably resulting in such damaging 
publicity prejudicial to a_ person 
awaiting trial on a pending indict- 
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ment, then the United States must 
accept the consequence that the ju- 
dicial department, charged with the 
duty of assuring the defendant a fait 
trial before an impartial jury, may 
find it necessary to postpone the trial 
until, by lapse of time the danger o1 
prejudice may reasonably be thought 
to have been substantially removed”. 
Judge Magruder was also careful to 
distinguish this case from one where 
a legislative hearing has prompted 
damaging publicity relating to a 
public official not then under indict- 
ment. He said that in such a situa- 
tion the investigative function of 
Congress has its greatest utility since 
it is informing the executive so that 
existing laws may be enforced or in- 
forming the public so that executive 
laxity may be corrected. 


Federal Communications Commis- 
sion . . . Commission's finding that 
existing foreign radio telegraph circuits 
are sufficient to handle present traffic 
and that a new service would not result 
in lower rates or speedier service does 
not support its conclusion that licensing 
of a new competing carrier will serve 
the “‘public interest, convenience, or 
necessity"’. 


=" RCA Communications, Inc. v. Fed- 
eral Communications Comm., C.A. 
D.C., November 6, 1952, Edgerton, 
C.J. 

This appeal was from a decision 
of the Federal Communications Com- 
mission granting intervenor Mackay 
Radio and Telegraph Company's 
application for a license to operate, 
in competition with appellant RCA 
Communications (RCAC), a direct 
radiotelegraph circuit between the 
United States and the Netherlands 
and the United States and Portugal. 
RCAC was hitherto the only com 
pany operating a direct radio circuit 
to the two foreign countries although 
two other companies operated cable 
services and one an indirect radio 
service to Portugal. The Commission 
found, among other things, that an 
other radio carrier would not en 
danger the financial stability or serv- 
ice of the carriers now operating, 
that the capacity of existing facilities 
is in excess of that required to handle 


the expected volume of traffic, that 
the new service would not result in 
lower rates or speedier service and 
that the new service would result in 
a reduction of the revenue of exist 
ing lines without reducing their ex- 
penses. However, it was of the opin- 
ion that competition here was “rea 
sonably feasible’ and it granted 
Mackay’s application. 

Reversing the Commission’s deci- 
sion, the Court held that the question 
is not whether proposed competition 
is “reasonably feasible’ but whether 
the granting of a license will serve 
the “public interest, convenience, or 
. It believed that the Com- 
mission’s findings did not support 


necessity’ 


such a determination in this case 
since it had not shown that « ompeti- 
tion would benefit the pw lic by 
prolucing better service o° lower 
rates. Writing the Court’s »pinion, 
Judge Edgerton compared this case 
to the Oslo case where the question 
duplication that 
would do the public little harm and 


was whether a 


no good, but was feasible and would 
create competition, met the Commu- 
nication Act’s statutory standard of 
“public interest, convenience, or ne- 
cessity”. Judge Edgerton noted that 
in the Oslo case the Commission de- 
cided the question the other way and 
the instant Court affirmed its decision 
in Mackay Radio & Telegraph Co. v. 
Federal Communications Comm., 97 
F. 2d 641. In the Oslo case RCAC 
operated the only direct service be 
tween the United States and Norway 
but the Commission had denied 
Mackay’s application for another di- 
rect circuit because it found that the 
total revenue to American-owned 
companies would be reduced thereby 
and additional expense incurred. 
The Court emphasized that neither 
Congress nor the Supreme Court has 
limited the effect of the Oslo case, 
although Congress considered a bill 
which would amend the Communi- 
cations Act by stating that it was the 
intention of Congress to encourage 
competition in direct foreign radio 
telegraph communication and, in 
considering such applications, the 
Commission should consider compe- 
tition to be in the public interest. 
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The bill was not enacted, Judge 
. dgerton said, because it was found 
tha. competitior has its worst effects 
in the un cu ut foreign communication. 

Judge Prettyman dissented, stat- 
ing that the Commission could au- 
thorize a competitive service as a 
matter of policy even when one is 
not actually needed if the existence 
of a second carrier will not endanger 
the stability or service of the existing 
carrier. He said that the Commission 
“has a wide discretion in determin- 
ing whether to serve the public in- 
terest by drastic supervision of a 
single operator or to install an auto. 
matic self-regulator in the form of a 
competitor”. 


Labor Law . . 


ization . . 


. union-shop deauthor- 
. petition of employees for 
deauthorization election not barred 
by unexpired two-year union security 
contract . . . affirmative deauthoriza- 
tion vote to be effective immediately. 


= In re Great Atlantic & Pacific Tea 
Co., et al., Case No. 2-UD-5, NLRB, 
October 14, 1952. (Digested in 21 
U.S. Law Week 2190, October 21, 
1952). 

Ruling upon the petition of a 
group of employees seeking an elec- 
tion to rescind a union’s authority 
to make a union-shop agreement, a 
three-member majority of the Na- 
tional Labor Relations Board held 
that an unexpired two-year union 
security contract is not a bar to such 
a proceeding. It was contended that 
even if an election is held an affirma- 
tive deauthorization vote should not 
become effective until the end of 
the existing union security agree- 
ment. However, the Board replied 
that it could not “postpone for a 
year any consummation of the em- 
ployees’ expressed desires”. The ma- 
jority said that in the 1951 amend 
ments to the Act, Congress had elim- 
inated the requirement of an au- 
thorization election in advance of 
a union-security agreement but had 
made such agreements valid subject 
to a condition subsequent—an afhirm- 
ative vote in a deauthorization pro- 
ceeding under §9(e)(1). The Board 
admitted that the Act does not spe- 
cifically provide what effect an 
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affirmative deauthorization vote 
should have on an existing union- 
security agreement, but it believed 
that the legislative history of the 
1951 amendments reveals that Con- 
gress intended to safeguard employ- 
ees against subjection to union 
agreements which a majority dis- 
approves. The opinion stated: “Only 
by holding that an affirmative de- 
authorization vote immediately re- 
lieves employees of the obligations 
imposed by an existing union se- 
curity agreement can the Board 
give effect to the basic Congressional 
objective . . . of not imposing a 
union-security agreement upon an 
unwilling majority”. The Board 
recognized the possible unstabiliz- 
ing effect of voiding union-security 
contracts in mid-term, but it was 
of the opinion that its construction 
of the amendments is consistent with 
the congressional purpose to give 
immediate effect to a deauthoriza- 
tion vote. 

The majority opinion was signed 
by Chairman Herzog and Members 
Houston and Peterson. 

Members Murdock and Styles dis- 
sented, pointing out that §9(e) (1) 
does not provide for elections to de- 
termine whether a “contract” shall 
be revoked, but whether union-shop 
“authority” shall be withdrawn. 
They claimed that the majority, 
contrary to the intent of Congress, 
is affording union-security contracts 
less protection than they had before 
the 1951 amendments. They con- 
cluded that (1) the current contract 
between the parties should, during 
its term, bar a deauthorization elec- 
tion and (2) the petition should be 
dismissed without prejudice to refil- 
ing it near the close of the current 
agreement. 


Labor Law . . . restriction of welfare 
fund benefits to union members when 
welfare fund is created by assessments 
on all employees held discriminatory 
conduct violating National Labor Rela- 
tions Act. 

8 In re Jandel Furs, Case No. 5-CA- 
363, NLRB, October 14, 1952. (Di- 
gested in 21 U.S. Law Week 2191, 
October 21, 1952). 
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A collective bargaining contract 
between a company and union con- 
tained a provision restricting wel- 
fare fund benefits to union members 
in good standing. However, the fund 
was created by an assessment of a 
perceniage of the wages of all the 
company’s employees. 

In a unanimous decision the 
Board ruled that this restriction was 
discriminatory and illegal. It said 
that the employer’s conduct violated 
§§8 (a) (1), 3(a)(2) and 8(a)(3) of 
the Act and the union’s conduct 


violated §§8 (b)(1) (A) and 8 (b) (2). 


Monopolies . . . joinder of legal and 
equitable claims antitrust suit 
defendants cannot be deprived of right 
to jury trial by plaintiffs’ joinder of 
equitable injunction claim with legal 
treble damage claim even though jury's 
finding on whethey or not defendants 
violated antitrust laws will largely de- 
termine plaintiffs’ right to an injunction. 


® Sablosky, et al. v. Paramount Film 
Distributing Corp., et al., U.S.D.C., 
E. Dist., Pa., September 26, 1952, 
Grim, D.J., 13 FRD 138. (Digested 
in 21 U.S. Law Week 2193, October 
28, 1952). 

In this private civil antitrust ac- 
tion under §4 of the Clayton Act 
plaintiffs sought in the same suit 
treble damages and equitable relief 
in the form of an injunction, De- 
fendants asked for a jury trial on the 
legal claim but plaintiffs objected. 
Two questions were raised: (1) 
whether a plaintiff who joins in a 
single antitrust action a legal claim 
for treble damages with an equitable 
claim for injunctive relief can there- 
by deprive a defendant of his right 
to a jury trial entirely, and (2) 
whether a defendant has a right to 
a jury trial on all the issues pertain- 
ing to a plaintiff's legal claim. 

The Court first observed that this 
is not a case where the claim for 
money damages is incidental to the 
claim for equitable relief, but one 
where the claims are separate and 
distinct <auses of action based on 
separate sections of the antitrust 
laws. Judge Grim said that even 
though it is proper under the Federal 
Rules of Civil Procedure to join in 


one complaint legal and equitable 
claims an opposite conclusion to the 
one he reached would allow a plain- 
tiff to destroy a defendant’s right to 
a jury trial on a damage claim merely 
by adding a claim for equitable relief 
along with the claim for money 
damages. 

In addition, Judge Grim was of 
the opinion that defendants have a 
right to a jury’s determination of all 
fact issues pertaining to the damage 
claim. He noted that both the legal 
and equitable claims in this case in- 
volve one common controlling 
question of fact, namely, whether 
defendants have violated the anti- 
trust laws. However, since a deter- 
mination on this point will probably 
dispose of both causes of action he 
believed that a jury trial on the dam- 
age claim should be held in advance 
of the Court’s determination of the 
injunction claim. The reverse of this 
procedure, he said, would leave only 
the amount of damages for deter- 
mination by the jury. Judge Grim 
added that he would make one im- 
portant qualification to his holding, 
namely: “I would allow sufficient 
judicial discretion concerning the 
sequence of trial to prevent proce- 
dural inflexibility and the hamstring- 
ing of trial judges in unusual situa- 
tions.” 


Public Officers . . 
sors .. 


. university profes- 
. special loyalty oath required 
of University of California professors 
by Board «f Regents invalidated .. . 
state legislature occupied field to the 
exclusion of all local regulation in 
Levering Act. 


® Tolman, et al. v. Underhill, et al., 
Cal. Sup. Ct., October 17, 1952, 
Gibson, Ch. J., 249 P. 2d 280. 

This was an original proceeding 
in mandamus to compel the Regents 
of the University of California to 
issue to each petitioner a letter of 
appointment to his regular post on 
the faculty of the university (see 37 
A.B.A.]. 466, June, 1951). The Re- 
gents had passed a resolution requir- 
ing all university personnel to take 
the constitutional oath of office re- 
quired of all California public offi- 
cials and, in addition, to swear “I am 
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not a member of the Communist 


Party or any other organization which 
advocates the overthrow of the Gov- 
ernment by force or violence ... .” 
Petitioners took the constitutional 
oath but refused to sign the remain- 
ing part of the statement. 

The Court ordered petitioners re- 
instated, provided they sign the Joy- 
alty oath required of all employees 
of the State of California under the 
Levering Act. The Court held that 
the Board of Regents had no right 
to order a special pledge from uni- 
versity employees since state legisla- 
tion, the Levering Act, had fully 
occupied the field. It asserted that 
the loyalty of teachers at the state 
university is a matter of general 
statewide concern and not one in- 
volving only the internal affairs of 
that institution. The opinion con- 
cluded: “[T]he loyalty of state em- 
ployees is not a matter as to which 
there may reasonably be different 
standards and different tests but is, 
without doubt, a subject requiring 
uniform treatment throughout the 
state. . . . the Legislature has en- 
acted a general and detailed scheme 
requiring all state employees to exe- 
cute a prescribed oath relating to 
loyalty and faithful performance of 
duty, and it could not have intended 
that they must at the same time re- 
main subject to any such additional 
loyalty oaths or declarations as the 
particular agency employing them 
might see fit to impose. Multiplicity 
and duplication of oaths and decla- 
rations would not only reflect seri- 
ously upon the dignity of state em- 
ploynzent but would make a travesty 
of the effort to secure loyal and suit- 
able persons for government service.” 


Torts . . . joint tortfeasors . . . one 
joint tortfeasor's failure to notify 
other of its settlement negotiations 
with parties injured in highway acci- 
dent does sot bar former's recovery 
of contrioution under Maryland Uni- 
form Contributions Among Tortfeasors 
Act. 


®" Hodges v. United States Fidelity 
and Guaranty Co., Municipal Ct. 
of App. for Dist. of Col., October 8, 
1952, Cayton, Ch. J., 91 A. 2d 478 


(Digested in 21 U.S. Law Week 2176, 
October 14, 1952). 

A collision on a highway between 
an automobile owned by Hodges 
and a truck of the Transport Cor- 
poration resulted in striking a third 
automobile owned by Stout. A few 
months later Transport Corpora- 
tion’s insurer settled the claims of 
Stout and his passengers for $4100. 
The insurer then sued Hodges as a 
joint tortfeasor, basing its suit on 
the Maryland Uniform Contribu- 
tion Among Tortfeasors Act. Hodges 
appealed from an adverse verdict 
below contending that he should not 
be held liable because the negotia- 
tions and settlement between the 
insurer and the injured persons were 
conducted without his knowledge. 
The Maryland Act makes no men- 
tion of notice, stating only that the 
right of contribution exists if (1) 
one tortfeasor has paid the common 
liability or more than a pro rata 
share thereof and (2) the second 
tortfeasor’s liability to the injured 
person has been extinguished by the 
settlement. 

Noting that the case is one of 
first impression, the Court held that 
since the statute does not require 
notice as a prerequisite to the right 
of contribution it cannot read that 
requirement into the statute by im- 
plication. The opinion said that 
while “reason and fair play” may 
suggest a requirement of notice of a 
pending settlement the Court itself 
has “no right to lay it down as a 
firm legal requirement”. 

Further Proceedings in Cases Re- 
ported in This Division. 

® The following action has been 
taken in the United States Supreme 
Court: 

AFFIRMED, by an equaily divided 
Court, October 27, 1952: Gulf Re- 
search & Development Co., et al. v. 
Leahy, et al.—Venue (38 A.B.A.]. 
238; March, 1952). 

PROBABLE JURISDICTION NOTED, No- 
vember 10, 1952: Times-Picayune 
Publishing Co. v. United States 
—Monopolies (38 A.B.A.J. 769, Sep- 
tember, 1952); Fowler v. Rhode 
Island—Constitutional Law (37 A.B. 
A.J. 845, November, 1951). 
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CERTIORARI GRANTED, October 27, 
1952: Unexcelled Chemical Corp. v. 
United States—Limitation of Actions 
(38 A.B.A.J. 678, August, 1952); Na- 
tional Labor Relations Board v. 
Rockaway News Supply Co., Inc.— 
Labor Law (38 A.B.A.J. 678, Aug- 
ust, 1952). 

CERTIORARI GRANTED, November 
10, 1952: Dalehite v. United States— 
United States (38 A.B.A.J. 679; Aug- 
ust, 1952). 

FoRMA PAUPERIS AND CERTIORARI 
GRANTED, November 10, 1952: Orloff 
v. Willoughby—Army and Navy (38 
A.B.A.J. 315, 508; April, June, 1952). 

CERTIORARI DENIED, November 10, 
1952: Costello v. United States—Con- 
tempt (38 A.B.A.J. 859, October, 
1952); Monticello Tobacco Co., Inc. 
v. American Tobacco Co.—Monop- 
olies (38 A.B.A.J. 770, September, 
1952). 
® The following action has been 
taken in the United States Court of 
Appeals for the Second Circuit: 

Orpver Enrorcep, November 10, 
1952: National Labor Relations 
Board v. Niles-Bement-Pond Co.— 
Labor Law (38 A.B.A.J. 151; Febru- 
ary, 1952). 


Additional Recent Decisions of In- 
terest. 
=" Berman’s Jewelry Store v. United 
States, C.A. 4th, 198 F. 2d 675. 
Where a finance charge of 10 per 
cent of the list price was made on 
installment sales of jewelry without 
regard to the amount of the deferred 
payments or the length of time over 
which the installments were to run, 
and bookkeeping charges, as such, 
did not enter into the computation 
of the finance charges, such charges 
were part of the purchase price of 
the articles and subject to the 20 per 
cent Federal Excise Tax. 
® State v. Smith, Del., 91 A. 2d 188. 
Evidence obtained from a defend- 
ant as a result of a sobriety test dur- 
ing the first two hours of his deten- 
tion is admissible in a prosecution 
for operating a motor vehicle while 
under the influence of intoxicating 
liquor. Since the defendant was in 
legal custody at the time the test was 
conducted it mattered not whether 
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the results of the tests made on the 


defendant were obtained by compul- 
sion alone or under circumstances 
tantamount thereto and the taking 
of the test was not a violation of the 
defendant's constitutional privilege 
against self-incrimination. 

® Dempsey v. Thompson, Mo., 251 
S.W. 2d 42. 

In an action under the Federal 
Employers Liability Act for injuries, 
defendant railroad was entitled to 
have jury instructed that any amount 
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awarded injured fireman was not 
subject to federal or state income 
taxes although failure to give such 
cautionary instruction was not found 
to be 


reversible error in view of 


other instructions given. 
8 Trathen v. United States, C.A. 3d, 
198 F. 2d 757. 

Under the National Service Life 
Insurance Act the insured’s lawful 
wife on the date of his death is his 
widow for payment of insurance in- 


stallments unpaid at date of death 
of beneficiary named in policy re- 
gardless of whether she remarries. 

® Lockheed Aircraft Corp. v. Rath- 
man, U.S.D.C. Calif., 106 F. 
810. 


Supp. 


The assistant treasurer of an air- 
craft corporation was not an “officer” 
within the purview of the Securities 
Exchange Act Section making re- 
coverable profits realized by “officer” 
in short swing transactions. 





Books for Lawyers 
(Continued from page 43) 


62.) Similarly, the taxing power has 
been construed in the Gerlach Live- 
stock case (infra, at p. 67) as permit- 
ting the expenditure of the public 
moneys for the construction of recla- 
mation and flood control projects 
wholly within state boundaries and 
where the navigable capacity of pub- 
lic waters is not put in issue. 

This expansion is covered more 
in detail by discussion and cases on 
pages 51 to 68 inclusive. 

There is a lengthy quotation from 
the Hoover Commission Task Force 
Report on Water Projects, on pages 
14 to 16, summarizing a short dis- 
cussion by the author of conflicts 
in jurisdiction and policies. 

Certainly Part B of the Introduc- 
tion (pages 12 to 19) and the section 
on “Federal Control of ‘Navigable 
Streams’ ’ 
be read, not only by every lawyer, 
but by every citizen interested in 
the preservation of individual liber- 
ty and our constitutional form of 
government. 


’ (pages 51 to 68) should 


The book is arranged with in- 


troductions to and comments on 
each subject, so that lawyers who 
have not taken such a course can 
read the book readily and with 
profit. 

Part I deals with Water (pages 19 
to 466). Part IT covers Mining Law— 
“The Acquisition of Mineral Rights 
by Location” (pages 467 to 726). 
This includes the Atomic Energy 
Act of 1946. Part III deals with the 
Law of Oil and Gas—“The Acquisi- 


tion of Mineral Rights by Lease” 
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(pages 727 to 894). Part IV covers 
“The Acquisition of Public Lands”. 
This deals with homesteads, rail- 
road grants, and means of acquisi- 
tion other than by mineral location 
or oil and gas leases (pages 895 to 
943). 

Part V covers “Rights and Liabil- 
ities in Resource Development” 
(pages 944 to 993), such as lateral 
support, avoiding stream pollution, 
and the like. Part VI deals with 
“Conservation Techniques” (pages 
994 to 1087). 

This is considered under three 
general headings: (1) “Reservation 
for Public Use”: such as national 
parks, national forests, and reserva 
tion of land for classification; (2) 
“Reclamation”: irrigation of arid 
lands, building of dams for flood 
control and irrigation, preservation 
of watersheds, stream pollution 
control, and soil conservation; and 
(3) “Elimination of Waste”: Inter- 
state Oil Compact, prevention of 
gas blow, spacing of wells, limita- 
tion of production, and pooling and 
unit operations. (The Section of 
Mineral Law of the American Bar As- 
sociation has been active in connec- 
tion with the law of conservation of 
oil and gas, and has published two 
books: one, in 1938, entitled Legal 
History of Conservation of Oil and 
Gas; the other, in 1948, entitled Con- 
servation of Oil and Gas. The South- 
western Legal Foundation devoted 
its Third Annual Institute on Oil 
and Gas in 1952 largely to the sub- 
ject of unit operation of oi! fields.) 

Naturally, the law on each of these 
subjects cannot be fully developed 


in one semester. Such a course, how- 
ever, does give a general outline, 
with references to detailed textbooks 
for those interested in pursuing the 
subject further. It is unfortunate 
that Morrison’s Mining Rights 
(16th ed.) is omitted from the bibli- 
ograhy on page 11, and that no work 
on the law of oil and gas is included 
there. Certainly Summers’ eight-vol- 
work should be added. It 
would also be helpful to add a de- 
tailed bibliography to the table of 
cases. 


ume 


GEorRGE W. NILSSON 
Los Angeles, California 


A CASE ON APPEAL-—A 
JUDGE'S VIEW. By Herbert F. 


Goodrich. 


Conpucr OF THE APPEAL— 
A LAWYER'S VIEW. By Ralph M, 


Carson. 


Tue ARGUMENT OF AN AP- 
PEAL, By John W. Davis. 
Published by the Committee on Con- 
tinuing Legal Education of the 
American Law Institute, collaborat- 
ing with the American Bar Associa- 
tion, 133 South 36th Street, Phila- 
delphia 4, Pennsylvania. 1952, $2.50. 
Pages 109. 
Having entered field 
of “continuing legal education”— 
t.e., education that continues after 
admission to the Bar—the American 
Law Institute must needs encourage 
the production of a literature spe- 


upon the 
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Books for Lawyers 


cifically designed to aid it in the 
performance of its difficult under- 
taking. 


In pursuit of this objective the 
publication here reviewed ha been 
prepared as one of five books dea! 
ing with the trial of a civil action. 
The instant volume is 
with the prosecution of appeals. 

If it is to justify itself, the manual 
must serve as a guide to that large 
percentage of practicing lawyers who 
lack adequate experience in_ this 
field of procedure. It should be 
somewhat conversational in style and 
should impart the sort of practical 
wisdom that is acquired by a prac- 
titioner adept in the taking of ap- 
peals, by an advocate of wide ex- 


concerned 


perience in arguing them and by a 
judge whose favorable decision it is 
the desire of the advocate to induce. 

The manual in hand fully justi- 
fies itself when considered from 
these points of view. Instead, how- 
ever, of asking one individual to 
deal with the subject under con- 
sideration in all three of its phases, 
the editor has invited three quali- 
fied lawyers each to choose his phase 
and then to write informally about 
it. Thus the inguiring practitioner 
has the advantage of contact with a 
master of appellate practice, with a 
master of the art of advocacy and 
with an appellate judge able and 
willing to suggest the type of ap- 
proach to which the judicial mind 
is most susceptible. 

This 


posed that the order just indicated 


reviewer would have sup- 
was the natural one for an editor to 
follow: first, the philosophy and 
mechanics of appeal; next, the argu- 
ment of the appeal when taken; 
and, finally, the operation of the 
judicial mind that has the responsi- 
bility of decision. Following, how- 
ever, the order actually adopted by 
the editor, Judge Goodrich speaks 
before counsel have their say. He is 


followed by Ralph M. Carson; and, 


appropriately enough, by no less an 
authority than John W. Davis. 
Judge Goodrich begins with the 
necessary assumption that counsel 
for the would-be appellant 
first consider whether an appeal lies 


will 


and, if so, whether it is worth taking. 
If he decides to appeal, the Judge 
warns him that the precise errors 
alleged must be clearly stated, must 
not be too numerous and should be 
set forth in the order of their im- 
portance. Then follows some good 
advice respecting the preparation 
and printing of the record. How- 
ever, it is when he explains the at- 
titude of the appellate judge toward 
the make-up of the brief that Judge 
Goodrich is most helpful. He in- 
sists that a good brief can be “a 
beautiful piece of craftsmanship”; 
that its excellence depends upon 
clarity, upon a sense of perspective 
and upon the selective use of au- 
thorities as contrasted with reliance 
upon a multiplicity of citations. To 
illustrate his meaning he quotes 
from an actual brief which cogently 
presents and supports a single point 
of contention. The Judge’s com- 
ments upon oral argument are help- 
ful and suggestive—especially when 
read in connection with the views 
of an advocate as 
later presented by Mr. Davis. Under 
the subtitle ‘““The End of the Road”, 
the Judge gives some valuable ad- 


accomplished 


vice to the advocate disappointed 
by the decision. In substance, the 
advice is to take his licking like a 
gentleman. 

Mr. Carson covers 
much the same ground as Judge 
Goodrich, but he effectively expands 
some points of practice which the 


necessarily 


Judge has dismissed with mere men- 
tion. His contribution is by no means 
the least valuable part of the book 
and every young lawyer should read 
it carefully. The reviewer, however, 
can do it only scant justice because 
its value depends upon its thorough- 
ness and attention to detail. It 
bears to the other parts of the vol- 
ume something like the relation 
borne by the specifications to the 
rest of a construction contract. 

As for the of Mr. 
Davis, no higher praise can be given 
it than to say that the reader will 
derive almost as much pleasure and 


contribution 


advantage from reading it as he 
would have gained had his been the 
privilege of a personal chat with the 


distinguished advocate himself. Mr. 
Davis is a realist: he sees judges as 
they are and is familiar, through 
long observation, with the type of 
brief which should not be filed and 
the sort of oral argument that should 
not be delivered. He deals with his 
subject in an atmosphere of good 
humor and practical wisdom. “I 
have ventured” he writes, “to frame 
a decalogue by which arguments 
should be governed.” The ten com- 
mandments which he then proceeds 
to announce are both wise and witty. 
An advocate, be he young or old, 
will profit if he takes them to heart 
and treats them as rules of forensic 
conduct. The first commandment is 
to change places, in imagination, 
with the court. The tenth is to “Sit 
The eight intervening in- 
junctions might be said to conform 
to the method of presentation an- 
nounced (as Chief Justice Taft 
once told this reviewer) by an ad- 
vocate who had informed the Su- 
preme Court of the United States 
that he proposed to divide his ar- 
gument into three parts. “In. the 
first” said he, “I shall state the rele- 
vant facts. Next I shall propound 
the applicable principles of law. 
And, third, I shall make a lunge at 
the passions of the Court.” 


down”. 


On the whole, the reviewer can 
have only words of praise for this 
little book. It can safely be com- 
mended to all members of the Bar, 
young and old, who have the re- 
sponsibility of taking appeals or 
arguing them. 

GeEorGE WHARTON PEPPER 
Philadelphia, Pennsylvania 


CaciroRNiA LANDLORD. 
TENANT LAW AND PROCE- 
DURE WITH FORMS, By John 
Leslie Goddard. Los Angeles: O. W. 
Smith. 1952, $5.25. Pages 316. 

This third edition, revised and 
enlarged, should be of interest to 
those for whom it was designed, 
namely, “owners, managers and op- 
erators of rental properties of all 
kinds, both commercial and hous- 
ing”, and to some extent, to the 
legal profession. 
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This latest edition contains a new 


chapter on rent control laws which 
are likely soon to pass from the 
American scene. It also contains 
a new chapter on oil and gas leases 
which may be of interest to persons 
in other states besides California in 
view of the many new areas in which 
exploration for gas and oil is going 
on. 

While the book may serve as a 
“starter” for the lawyer confronted 
with landlord-tenant problems, its 
contents will be found more illumi- 
nating and helpful to the layman, 
whether his status be that of land- 
lord or tenant, lessor or lessee, real 
estate broker, or the owner, manager 
or operator of an apartment house, 
hotel, lodging or vooming house, 
bungalow court, auto cainp, trailer 
park, motel, or any other type of 
rental property. 

The lawyer will find legal prin- 
ciples authenticated to some extent 
with citations to decisions, codes and 
texts, and he will likewise find either 
the text of or the official reference to 
relevant laws, regulations and or- 
dinances. 

The chapter headings indicate the 
scope of the book and they include 
the following: Types or MULTIPLE- 
FAMILY DWELLINGS; CREATION OF 
THE TENANCY; TERMINATION OF 
TENaANcy; THE Baccace Lien Law; 
ForcisLtE Entry, Forciste DETAIN- 
ER, AND Eviction; LIABILITY OF 
Spouses FOR RENT; LIABILITY OF 
LANDLORD TO TENANT AND OTHER 
PERSONS; HousinG AND SANITATION 
Laws; INCORPORATION, PARTNERSHIP 
AND Fictitious Firm NaMEs; LABOR 
Laws; WoRKMEN’s COMPENSATION; 
CRIMINAL Laws; THE SMALL CLAIMs 
Court; Rent Controt Laws; On. 
AND Gas LEASEs. 

The layman who uses this book 
should do so primarily for a better 
understanding of the nature and 
scope of the legal problems which 
are invariably involved in the issues 
often raised in the relationship and 
differences between landlords and 
tenants. The book may serve to pin- 
point for both the layman and the 
lawyer, in the light of the facts 
which may be involved in particular 
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situations, the rights of the parties 
and the remedies which may be 
available to the party who feels 
aggrieved. 

Among the appendices is an ap- 
pendix of forms which should be 
both informative and helpful to 
iayman and lawyer alike. While the 
experienced lawyer has learned to 
use forms as guides or suggestions 
for adaptation, laymen often regar? 
forms in a book of this character 
as precise prescriptions for absolute 
adoption, which often turn out to be 
troublesome delusions or embarrass- 
ing snares and require in the end the 
assistance of a lawyer to extricate 
them from the difficulties which they 
created for themselves by blindly 
following a printed form. 


While there is dubious value in 
the inclusion of a form of “agree- 
ment or contract” which contains 
no suggested forms of covenant for 
either party to perform, neverthe- 
less there are other forms included in 
the appendix which go into compre- 
hensive details and which should be 
of compensating value. 

In addition to a table of cases, 
code sections, statutes, texts and 
A.L.R. annotations, there appears to 
be a comprehensive index which 
serves to make the book of practical 
value. 

Nat. SCHMULOWITZ 
Los Angeles, California 


Procepure AND PRACTICE 
BEFORE THE TAX COURT OF 
THE UNITED STATES, 12th Edi- 
tion. 1952. Chicago and New York: 
Commerce Clearing House, Inc. 
$3.00. Pages 286. 

New cases are now being docketed 
in the Tax Court at a rate between 
40 and 50 per cent greater than they 
were a year ago. And on almost 
every Wednesday motions calendar 
the Tax Court is asked to dismiss 
proceedings or to issue show cause 
orders because a number of the 
cases are not properly presented. 
Accordingly, the twelfth edition of 
Procedure and Practice Before the 
Tax Court of the United States 
should fill a real need for many at- 


torneys who are either entering the 
tax field or who practice in it on 
only a part-time basis. 

This handbook takes a tax con- 
trovezsy briefly from the audit of the 
return to the petition for certiorari. 
It is well indexed so that the reader 
can readily locate the paragraphs on 
a particular problem. The discus- 
sion touches on the procedure under 
the recently reorganized Bureau of 
Internal Revenue and also mentions 
changes in certain court rules that 
are under consideration. 

One section of the book that may 
prove to be particularly helpful to 
all Tax Court practitioners is that 
relating to evidence before the Tax 
Court. Section 1111 of the Internal 
Revenue Code provides that the Tax 
Court proceedings shall be con- 
ducted in accordance with the rules 
of evidence in equity courts in the 
District of Columbia prior to Sep- 
tember 16, 1938. The editors have 
devoted considerable space to a dis- 
cussion of evidence and have in- 
cluded excerpts from the District of 
Columbia Code on the subject. 
While, as in many cases, some of the 
conclusions in the text on the -ad- 
missibility of evidence may be de- 
bated, the basic principles are clear- 
ly set forth and the handbook cer- 
tainly furnishes an excellent start- 
ing point for a trial brief. 

Among the forms are a number 
of pleadings which have been com- 
pleted and which should be of ma- 
terial help to attorneys bringing 
their first cases in the Tax Court or 
taking their first appeals from that 
tribunal. Included in the forms are 
a specimen brief and a_ separate 
draft of a proposed findings of fact. 
It is believed that the better prac- 
tice before the Tax Court is to in- 
clude a documented request for find- 
ings of fact as a part of the brief. 
This, of course, is indicated in the 
Tax Court’s Rules which are also 
reproduced. 

In short, it is thought that this 
handbook will be of considerable 
assistance to attorneys in general 
practice who occasionally appear in 
the Tax Court but, like other books 
on procedure, it should be used “as 
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a cane and not as a crutch”. 
Scotr P. CRAMPTON 
Washington, D. C. 


Tue SOCIAL IMPACT OF 
THE WARSAW CONVENTION. 
By Harold J. Sherman. New York: 
Exposition Press. 1952. $2.00. Pages 
156. 

On February 22, 1943, the Pan 
“Yankee Clip- 
per”, en route from New York to 
Lisbon, crashed into the Tagus 
River at Lisbon and carried to his 
death Arthur Albertus Lee, a New 
York businessman. The crash is re- 
membered by the public as the one 
in which the singer Jane Froman 
suffered serious injuries. The widow 
and next of kin of Arthur Albertus 
Lee, in a suit against the air carrier, 
unsuccessfully sought through the 
New York state courts and the 
United States Supreme Court to 
overcome a little known but effec- 
tive barrier to their recovery of the 
legal damages they suffered as the 
result of the unfortunate death of 
Mr. Lee. That barrier is the Warsaw 
Convention of 1929 which limits re- 
covery for the death of or injury 
to a passenger in international air 
transportation to $8,291.87. 

The Social Impact of the Warsaw 
Convention sets forth the history of 
this litigation and the reasons why, 
in the viewpoint of the attorney who 
represented threm, the Lee family did 
not secure justice. The burden of 
the author’s position is that by limit- 
ing the air carrier liability to $8,291.- 
87 the Warsaw Convention of 1929 
unlawfully deprives the plaintiff of 
his right to a jury trial on the issue of 
damages as guaranteed by the Sev- 
enth Amendment to the Federal 
Constitution. Mr. Sherman is not 
alone in his protests. For example, 
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in an address entitled “Dangers of 
‘Treaty Law”, Frank E. Holman, 
past President of the American Bar 
Association, recently stated: “Still as 
another instance of a treaty changing 
domestic law, we have the “Warsaw 
Convention’ or treaty relating to 
international air transportation ap- 
proved by the Senate some years ago 
when we were on friendly terms with 
Russia. It now transpires that this 
treaty deprives American citizens of 
their full and proper right to trial 
by jury because one of the funda- 
mental features ef a jury trial in this 
country is that the jury shall deter- 
mine the amount of damage that is 
fair and reasonable in each case.” 

Quoting State Department and 
Department of Commerce docu- 
ments which urged the adherence of 
the United States to the Warsaw 
Convention in 1934, the author con- 
tends the Convention was predomi- 
nately enacted to advance the inter- 
ests of a distinct class of business 
adventurers acting as common car- 
riers at the expense of their passen- 
gers and protection for their fami- 
lies. It was put through the Senate 
in 1934 by President Roosevelt with 
the Senate little realizing its full 
impact. 

This book is the argument of an 
advocate rather than an impartial 
treatise and the foregoing is believed 
to be a fair evaluation of its main 
thesis. While one might not go so 
far as to agree with all of Mr. Sher- 
man’s arguments, it is sufficient to 
say that the book is an illustration 
of some of the reasons for the re- 
peated protest of the American Bar 
Association over the Convention's 
provisions limiting an air carrier's 
liability for death er injury of a pas- 
senger to $8,291.87. In 1947 (72 
A.B.A. Rep. 98), and again in 1950 
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(75 A.B.A. Rep. 413-414) the Associ- 
ation recorded its view that such a 
limitation is too low. 

CuHarces S. RHYNE 
Washington, D, C. 


Anwnvat REVIEW OF UNITED 
NATIONS AFFAIRS, 1951. Edited 
y Clyde Eagleton and Richard N, 
Swift. New York University Press 
and Oxford University Press, 1952. 
$4.50. Pages 278. 

New York University, a leader in 
the holding of useful institutes 
in specialized fields, has now pub- 
lished the proceedings of its third 
Institute for Annual Review of 
United Nations Affairs held in June, 
1951. The various principal phases 
of United Nations’ activities are dis- 
cussed by authorities whose papers, 
in most cases, provide a valuable 
summary of developments during 
the preceding year. Following each 
paper, however, is a rather unsatisfy- 
ing summary of its discussion by 
those present at the Institute. 

No doubt a well-informed reader 
would find the summaries of the 
discussions occasionally provocative, 
but they are nonetheless too dis- 
cursive to provide reading material 
of a high quality. It might be that 
another year, instead of the sum- 
maries of the discussions, these high- 
ly qualified editors could collect the 
more penetrating questions raised 
at the Institute and footnote them 
to the reports, instead of devoting 
so many pages to random discussion. 

This volume and the companion 
volumes for 1949 and 1950 should 
be in the libraries of specialists, but 
in their present form they are not 
quite suitable for even the much- 
interested lawyer. 

LyMAN M. TONDEL, JR. 
New York, *:w York 
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The Standing Committee on Law Lists: 


lts Objectives and Functions 


by David J. A. Hayes + Chairman of the Committee on Law Lists 


® The Standing Committee on Law 
Lists exists because of an exception 
to the fundamental principle that it 
is unethical for lawyers to advertise 
for or solicit professional employ- 
ment. The exception, which con- 
sists of the presentation in a reput- 
able law list of a lawyer as available 
for professional employment, is sanc- 
tioned by Canons 27 and 43 of the 
Canons of Professional Ethics of the 
American Bar Association. 

In 1935, this Committee was 
created and charged with the duty of 
investigating and reporting, with 
recommendations upon, such phases 
of the law list problem as seem to 
affect the public interest. After two 
years of investigation, that Commit- 
tee rendered its final report from 
which we quote in part: 

The public interest can be properly 
served only by recognizing that cer- 
tain professions, of which the legal 
profession is one, membership in 
which is not a matter of right but is 
dependent upon the issuance to the 
individual of a franchise from society, 
are created by society for its own 
benefit and preservation. Any recom 
mendations to be carried into effect 
in the legal profession will not best 
serve the public interest unless such 
recommendations clearly recognize 
that no vehicle, enterprise or ad 
junct for the functioning of the pro 
fession, and no consideration of pe 
cuniary profit to persons promoting 
the same, shall be permitted directly 
or indirectly to create commercialized 
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or lay control of the profession or 

otherwise to destroy, impair or reduce, 

public confidence in the- profession 
and ultimately in the courts. 

The Committee determined there 
was a definite need for law lists and 
that the listings of lawyers therein 
needed regulation, preferably on a 
nation-wide basis. On the recom- 
mendation of the Committee, the 
House of Delegates of the American 
Bar Association adopted a set of 
Rules and Standards as to Law Lists 
as an attempt to make a wholesome 
beginning of a progressive program 
to be further developed and _per- 
fected. Under these Rules and Stand- 
ards the Committee is required to 
investigate annually, at the expense 
of law list publishers, whether such 
publishers respectively are comply- 
ing with the provisions of the Rules 
and Standards, and for this purpose 
it is necessary to maintain an office 
and employ a secretary and necessary 
stenographic assistance, the expense 
for which is borne by law list pub- 
lishers who apply for certificates of 
compliance. 

Members of the Association are 
enjoined by Canon 43 from listing 
their names in law lists “the conduct, 
management or contents of which are 
calculated or likely to deceive or 
injure the public or the profession, 
or to lower the dignity or standing of 
the profession” and are governed by 
the provisions of Canon 27, as to the 


manner in which listings may be 
published in law lists. 

It is the duty of the Standing Com- 
mittee on Law Lists to determine, 
on application of a publisher of a law 
list, whether a law list is prepared, 
published and circulated in con- 
formity with the Canons of Ethics 
and the Rules and Standards as to 
Law Lists. 

The approval of lists is not a mat- 
ter which is, or can be, settled by a 
single investigation and approval. 
It is to be borne in mind that the 
practices which have made it neces- 
sary for the Association to deal with 
the law list problems are certain to 
recur if the publishers of lists are 
not under constant investigation and 
unless there are continuing and peri- 
odic checkups of every phase of the 
publisher’s conduct and practices. 
In this respect the matter is in no- 
wise dissimilar to the constant super- 
vision which regulatory bodies of the 
state and federal governments find it 
necessary to give the instrumentali- 
ties entrusted to their supervision 
and regulation. 

The Committee has been success- 
ful in eliminating all conflicting 
state action so that, with practically 
no exception, the Rules and Stand- 
ards have unquestioned application 
nationally. It seems unnecessary to 
say that a single instrumentality 
dealing with the law list problem na- 
tional in scope is essential to any 
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effective handling of or dealing with 
the problem. It also is quite apparent 
that unless the manner in which the 
Association deals with the problem 
is such as to inspire confidence on 
the part of the local associations, 
they will again undertake to deal 
with it. 

Che law list publishers recognize 
that an intolerable situation would 
exist if state and local associations 
were to attempt to deal with the 
problem. This is one of the reasons 
why they have given the Associa- 
tion’s Committee wholehearted sup- 
port both financially and otherwise. 
It is interesting to note that only 
twice in the history of the Commit- 
tee has it been necessary to revoke 
a certificate of compliance issued by 
the Committee. One of the certifi- 
cates that was revoked has been re- 
issued to the publisher, who has 





mended his ways under the guide 
of competent counsel and is now 
publishing a list which complies 
in all respects with the Rules and 
Standards. It is essential to the wel- 
fare of a publisher of a list, as well as 
to that of the other parties inter- 
ested and affected, that the problem 
be dealt with by a single instrumen- 
tality and on a national scale and, 
most important, the expense of con- 
ducting a single agency does not com- 
pare with the cost of conducting 
many. 

It is the conviction of the Com- 
mittee that unless its action is ag- 
gressive, positive and decisive, a 
number of lists which have not re- 
ceived and cannot receive approval 
by the Committee will speedily come 
back to plague the profession. If the 
restraining hand of the Rules and 
Standards and the steps taken to 
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effectively implement them were ever 
to be removed, the Committee is 
it would be no time at 
all until the intolerable conditions 
which existed 


certain 


in connection with 
lists prior to the advent of the Com- 
mittee would again prevail. 

The committee has issued forty- 
nine certificates of compliance for 
the year 1952 for law lists that have 
been approved, which lists are both 
domestic and foreign. One of the 
certificates issued to a_ publisher 
was revoked because of the failure of 
the publisher to comply with the 
Rules and Standards of the Commit- 
tee. 

Martha Meyer, who had been the 
executive secretary of the Committee 
since 1940, resigned on September 30. 
Her successor is Mary Anastasia 
Johnson, a member of the Chicago 
Bar. 


Notice by the Board of Elections 


s The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1953 Annual Meeting and 
ending at the adjournment of the 
1956 Annual Meeting: 


Alabama Missouri 
Alaska New Mexico 
California North Carolina 
Florida North Dakota 
Hawaii Pennsylvania 
Kansas Tennessee 
Kentucky Vermont 
Massachusetts Virginia 
Wisconsin 


Nominating petitions for all State 
Delegates to be elected in 1953 
must be filed with the Board of 
Elections not later than March 27, 
1953. Petitions received too late for 
publication in the March issue of 
the Journat (deadline for March 
issue, January 28; deadline for April 
issue, February 27; deadline for May 
issue, March 31) cannot be pub- 


lished prior to distribution of bal- 
lots, fixed by the Board of Elections 
for April 3, 1953. Ballots must be 
returned by June 8, 1953. 


Forms of nominating petitions 
may be obtained from the Headquar- 
ters of the American Bar Associa- 
tion, 1140 North Dearborn Sireet, 
Chicago 10, Illinois. Nominating pe- 
titions must be received at the Head- 
quarters of the Association before 
the close of business at 5:00 p.m., 
March 27, 1953. 


Attention is called to Section 5, 
Article VI of the Constitution, which 
provides: 


Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Asso- 
ciation in good standing and ac- 
credited to a State from which a State 
Delegate is to be elected in that year, 
may file with the Board of Elections, 
constituted as hereinafter provided, a 
signed petition (which may be in 
parts, nominating a candidate for 


the office of State Delegate for and 

from such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the pay- 
ment of dues for six months is not 
a member in good standing. Each 
nominating petition must be ac- 
companied by a typewritten list of 
the names and addresses of the sign- 
ers in the order in which they ap- 
pear on the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed on April 3, 
1953, to the memScrs in good stand- 
ing accredited to the states in which 
elections are to be held as above 
stated. 


BoarD OF ELECTIONS 

Edward T. Fairchild, Chairman 
William P. MacCracken, Jr. 
Harold L. Reeve. 
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® Legislative drafting is becoming a specialized function as the volume and complexity 


of statute jaw increases. In the states where biennial legislative sessions are customary, 


this circumstance creates difficult problems with regard to recruiting and maintaining 


an adequate staff. The experience of California as described by Mr. Kleps should be 


helpful to those states which are still seeking a solution to their difficulties. 





Staffing the Office of a State Legislative Counsel 
By Ralph N. Kleps, Legislative Counsel, State of California 


® The ultimate objective of any 
legislative body is the efficient en- 
actment of needed laws. To accom- 
plish this objective, a state legisla- 
ture must be advised of the existing 
law on the subject, of the applicable 
constitutional limitations and of the 
legal effect of the language selected. 
All of this requires legal training. 
It is the function of a legislative 
counsel to furnish such advice to the 
legislator, and to apply the tech- 
niques of bill drafting to achieve his 
objectives. 

To furnish adequate legal advice 
and bill-drafting service, the legis- 
lative counsel must gather a staff 
of experienced lawyers. His staff 
must not only be well versed in gen- 
eral law and well trained in bill 
drafting; they also must be specialists 
in fields of law with which the lawyer 
in private practice has little experi- 
ence. This is demonstrated by the 
major trends of state legislation in 
1950-51. Legislative activity during 
this period centered in the fields of 
governmental reorganization, civil 
defense, financial assistance to pub- 
lic schools, health and welfare serv- 
ices and water rights. It is apparent 
that, in these fields, the legislative 
counsel must develop his own spe- 
cialists. To do this, he must have a 
permanent staff of attorneys. 

Yet there are obstacles to the 
maintenance of a full-time legal staff 
that are almost insurmountable. The 
Congress of the United States is in 
session the major part of each year 
and its service agencies can be staffed 
on a full-time basis. This is not true 
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of state legislatures generally. There 
are annual sessions of the legislature 
in only thirteen states. In all of the 
other states, sessions are biennial. 
And in twenty-eight states, the length 
of the session is limited by the consti- 
tution. The length of the session, an- 
nual or biennial, varies from thirty- 
six legislative days in Alabama to 
120 calendar days in California, and 
the median is sixty calendar days.” 
Obviously, the volume of legal work 
of a legislative character is highest 
during sessions and may drop off to 
a negligible amount between ses- 
sions. This has resulted in the all-too- 
common practice in state legisla- 
tures of assembling for each session 
through the patronage system a 
group of lawyers which is disbanded 
as soon as the session adjourns. The 
chief problem is therefore the main- 
tenance of an adequately trained 
permanent staff, at a level sufficiently 
high to handle the work of a session, 
together with the assignment to this 
staff of sufficient interim work to 
maintain it between sessions. 

This problem was first sought to 
be answered by placing the legal 
counseling function in an existing 
state agency. When not employed in 
legislative work, the attorneys were 
then assigned to other work of the 
agency. Thus, we find that in many 
states the legislature still secures 
its bill drafting and legal services 
from some permanent state agency 
not responsible to it, such as the 
state library or the attorney general. 
However, when assigned to a library, 
the legal work has often been sub- 


ordinated to factual research. Fur- 
ther, since little need is felt for legal 
services in connection with the nor- 
mal functions performed by a li- 
brary, the problem of collecting a 
temporary legal staff for éach ses- 
sion of the legislature remains. In 
several states, the service has been 
requested from the attorney general. 
The attorney general is in most in- 
stances an elected official, however, 
and the legal adviser of the execu- 
tive branch of the state government. 
\s such he is not responsible to the 
legislature, and his obligations to 
the executive may conflict with the 
interests of the legislature. In addi- 
tion, in many states the attorney gen- 
eral is not equipped to furnish this 
service without jeopardizing the law- 
enforcement function of the office 
which is its primary duty. 

The key to successful legislative 
counseling is the strict maintenance 
of the attorney-client relationship. 
The legislator must be treated as a 
client, and in all cases the work per- 
formed must be treated as confiden- 
tial. Only where this relationship 
is respected can the legislative coun- 
sel expect to be of maximum serv- 
ice to the legislator. It is obvious that 
this end is best accomplished by a 
legislative counsel selected by and 
responsible to the legislature. His 
office should be separate from any 
executive or judicial agency of the 
state government. By following these 
principles a professional staff can 
be developed which will take pride 
in the quality of the legal services 
it renders and in which the legisla- 
ture will have full confidence. 

In this connection, the historicai 
development of the office of the legis- 
lative counsel in California illus- 
trates the possibility of developing 
such an independent law office for 
the legislature. The office of the 
legislative counsel was first estab- 
lished in California in 1913. Orig- 
inally, the legislative counsel was 
appointed by a board composed of 
legislators. Later he was appointed 
by the Governor. Since 1931, he 
has been selected by concurrent res- 





1. The Book of the States, 1952-53, page 125. 
2. The Book of the Stotes, 1952-53, page 97. 
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olution of the legislature at each 
of its regular sessions. The real de- 
velopment of a permanent staff for 
the office of the legislative counsel 
occurred subsequent to 1929. Prior 
to that time, the legislative counsel 
employed a staff of attorneys for 
each session. At the end of the ses- 
sion, the staff was disbanded except 
for one assistant on a part-time basis, 
and the legislative counsel was for- 
tunate if he could reassemble a 
part of the staff at the beginning of 
the next session. 

In 1929, the legislature created 
the California Code Commission for 
the purpose of compiling, revising 
and codifying the statute law of 
California. The legislative counsel 
was made ex officio secretary of 
the commission, and his staff com- 
menced the legal work of codifica- 
tion as an interim assignment. This 
work has continued to date and 
the original codification program 
will be compicted in 1953. This is 
the type of work which could be 
performed between sessions of the 
legislature, and thus the legislative 
counsel was enabled to maintain a 
permanent staff of attorneys. Today, 
the staff is composed of twenty-five 
lawyers employed on a full-time ba- 
sis, and no additional attorneys are 
employed during legislative sessions. 
The result is that the office is some- 
what understaffed during sessions 
of the legislature and somewhat over- 
staffed between sessions. The long 
overtime hours worked during ses- 
sions are used as the basis for an in- 
formal time-off arrangement between 
sessions, however, so that the staff 
and the work load are thus kept in 
reasonable balance. 

The legal work is organized around 
a group of ten experienced attorneys, 
the least experienced having had 
twelve years of practice. Individuals 
in this group are paid a maximum 
annual salary of $10,860, and they 
have developed into specialists in 
those fields of law in which the 


legislature is most active. This nu- 
cleus of experienced attorneys is 
supplemented with younger attor- 
neys of limited experience, some of 
whom stay in the office only a short 


time. It is to be expected that there 
will be a high rate of turnover in an 
office devoted to legal research, opin- 
ion writing and bill drafting. How- 
ever, much of the routine work of 
the office can be performed by a 
lawyer just out of law school, if 
there are more experienced men to 
whom he can turn for advice and as- 
sistance. The staffing of an office 
on this basis enables the legislative 
counsel to secure good men from the 
leading law schools. And in practice 
the office of the legislative counsel 
in California has become a training 
ground for young lawyers. Its “alum- 
ni” are numbered in the hundreds 
and are to be found on our courts, 
on the faculties of our law schools, 
in our finest law firms and on the 
legal staffs of our state agencies. 

One of the results of a permanent 
legal staff for the legislature is an 
increasing amount of between-ses- 
sions work. While the Code Com- 
mission work was the mainstay of 
the interim assignments of the office 
in California when it was first placed 
on a full-time basis, that work is now 
approximately one-fifth of the in- 
terim work. The balance of the 
work is legal research for individual 
legislators and for interim investi- 
gating committees of the legislature 
upon legal problems in which they 
are interested. The very fact that a 
permanent staff of full-time attor- 
neys is available will encourage their 
use by legislators. Experience has 
demonstrated that the skilled legis- 
lator, who has served several terms 
in the legislature, will turn to 
the legislative counsel for assistance 
more frequently than the newcomer. 
Likewise, the well-financed and well- 
staffed interim committee will re- 
quire more legal advice than the 
committee whose work is merely per- 
functory. 

We have seen that, in the develop- 
ment of a permanent, full-time staff, 
legal work must be assigned between 
sessions. There are a number of 
types of legal service, sorely needed 
in most states, that are available. 
Among these, the various kinds of 
statutory revision are the most 
essential. The legislative counsel 





should act as a reviser of statutes. 
The work of nonsubstantive revision 
is most adapted to his role, for it 
does not require him to advocate to 
the legislature changes in the policy 
of the state as expressed in its laws. 
He should compile the existing laws, 
revise them as a matter of form, and 
remedy technical errors—all of which 
can be done without jeopardizing his 
usefulness to the legislature. In ad- 
dition, he can be given the task of 
editing and indexing the session 
laws after each session of the legis- 
lature. In the field of substantive 
revision of the law, his activities 
must be more limited, but work can 
be made available in the form of 
staff work for a law revision com- 
mission. He should not be placed 
in the position of advocating the 
changes of law proposed by such a 
commission, but his staff can be 
used to examine the existing law, to 
determine the areas in which it is 
in need of revision, and to draft 
the measures sponsored by such a 
commission. By assigning work of 
this character to the office of the 
legislative counsel, it will be possible 
to staff the office on a full-time basis. 

Experience in California and else- 
where leads one to several conclu- 
sions. First, as to the rendering of 
legal service to the legislature, this 
function should be performed in a 
law office. The office should be sep- 
arate and distinct from other non- 
legislative agencies of state govern- 
ment. This will permit the creation 
of a professional law office of suffi- 
cient standing to attract and retain 
an able group of lawyers. Second, 
with reference to the legislative 
counsel, he should be elected by the 
entire membership of the legislature, 
and should serve at their pleasure. 
In this way, he will be responsible 
to them and will be thought of as 
their attorney. Finally, his profes- 
sional staff should be employed on a 
full-time basis and prohibited from 
engaging in private practice. The 
field of legislative interests is so 
broad that attention to the affairs 
of any private client will probably 
lead to a conflict of interest. It will 
certainly lead to a lack of confidence 
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in the office. If such a staff is em- 
ployed, the compensation must be 
adequate—adequate to enable its 
members to give up private practice 
to devote their professional careers 
to the legislature, either temporarily 
or on a long-term basis. These law- 
yers should be given the security of 
civil service. They will be required 
to live their professional lives in a 
political atmosphere, yet they must 
be protected by the safeguards es- 
sential to enable them to survive 
the pressures of such an atmosphere. 
They must be conscious of the poli- 


— 


tics of their surroundings, but aloof 
from them. Otherwise, the objective 
of a career service and of specializa- 
tion in the fields of law in which the 
legislature needs the greatest assist- 
ance can never be achieved. 

The field of legislative counsel- 
ing is an interesting and challenging 
one for the lawyer. Frequently, he 
is called upon to anticipate the trend 
of judicial decisions in constitution- 
al law and in statutory interpreta- 
tion. Always, he is called upon to as- 
sist in formulating new policy. His 
research is aimed at turning the dry 








leavcs of precedent to find the first 
shoots of the crocus. It is aimed at 
future events, not at the legal con- 
sequences of past action. His clients, 
the legislators, come from all walks 
of life. His work is to assist them in 
meeting the demands of their con- 
stituents. In short, it is a type of 
legal work that is always interesting 
and frequently exciting. Given the 
proper setting, it will attract law- 
ers who are able, who will wish to 
make it a career and who will give 
our legislatures the best legal advice 
possible. 


Opinion of the Committee on Professional Ethics 


OPINION No. 286 
(Adopted September 25, 1952) 
ADVERTISING — The insertion of a 
lawyer's name in a classified tele- 
phone directory under any heading, 
other than “‘Lawyer” or “Attorney-at- 
Law”, is a form of advertising pro- 

hibited by Canon 27, as amended. 

During the past year, the Committee 
has received numerous inquiries from 
members of the Association as to whether 
it is proper for lawyers to list their names 
in a classified telephone directory under 
such headings as “Tax Lawyers”, “Tax 
Attorneys”, “Patent Lawyers", and the 
iike. In all such classified telephone di- 
rectories there is the general heading of 
“Lawyers” or “Attorneys-at-Law”. 

Cenons 27, 43 
OPINION 53 

Opinion 123, overruled in part. 
® The opinion of the Committee was 
stated by Mr. Jones, Messrs. Brucker, 
Drinker, Jackson, Miller (S.) and White 
concurring; Miller (F. M.) dissenting in part. 
# In 1931, this Committee con- 
sidered the propriety of the insertion 
of a lawyer’s name in a classified tele- 
phone directory under a number of 
varied headings such as “Lawyers— 
Admiralty”, “Lawyers—Bankruptcy”, 
“Lawyers—Claims”, etc. In Opinion 
No. 53, such insertions ‘were dis- 
approved and there the Committee 
stated in part: 
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The very purpose of inserting a 
lawyer's name under these many head- 
ings is, as the publisher states in the 
letter which is quoted in the ques 
tion, that of “informing prospective 
clients” that the lawyer desires their 
business. Therefore, the lawyer who 
causes his name to be thus inserted 
is advertising for professional employ 
ment. Those who desire to find a law- 
ycer’s telephone number or addiess in 
a classified telephone directory will 
be fully accommodated by its inser- 
tion under the general heading which 
the publishers use to designate the 
profession. 

In 1934, the Committee, in Opin- 
ion No. 123, held that “Listing of a 
member of the patent bar under 
the heading ‘Patent Lawyers’ in a 
classified telephone directory, being 
for the convenience of telephone sub- 
scribers, is not improper.” 

However, in 1937, Canon 27 was 
amended to make clear that the only 
permissible advertising by a lawyer 
was the publication in a reputable 
law list of defined informative data, 
including “branches of the profes- 
sion practiced”. Thereafter, in 1948, 
the Committee in Opinion 277 stated 
that the designation on a lawyer’s 
letterhead of special branches of 
law practiced was in conflict with 
Canon 27, among others. In that 
case the special branches of the pro- 
fession stated on the letterhead were 
‘““Trademarks—Copyright and Unfair 
Competition Causes”. 


Following the issuance of Opinien 
277, Canon 27 was amended at the 
1951 Annual Meeting of the Ameri- 
can Bar Association. That amend- 
ment permits lawyers to use on their 
letterheads and shingles the descrip- 
tive words “proctor in admiralty” 
when they are admitted as such by a 
court, or the words “patent law- 
yer’, “patent attorney”, “trade-mark 
lawyer” or “trade-mark attorney” 
when they have been admitted to 
practice such branches of the pro- 
fession before the United States 
Patent Office. But the 1951 amend- 
ment is limited to letterheads and 
shingles and, therefore, proctors in 
aw@miralty and patent and trade- 
mzrk lawyers are otherwise restricted 
to the same degree as all other law- 
yers by Canon 27. See Canon 45; 
Opinion 152. 

As to all lawyers, the amendments 
to the Canons in 1937 effected im- 
portant changes. Theretofore, the 
“publication or circulation of ordi- 
nary simple business cards” in ac- 
cordance with “local custom” was 
not per se improper. Under the 
then Canon 43 such “professional 
cards” might contain a statement of 
the “special branch of the profession 
practiced”. 

The 1937 amendment eliminated 
entirely the provision in Canon 43 
relative to “professional cards”. It 
completely revised Canon 43, to pro- 
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vide therein for “Approved Law 
Lists”, and constituted the Special 
Committee on Law Lists to super- 
vise these. It further changed Canon 
27 by altering the permission for 
the “publication or circulation of 
business cards” to authorize merely 
the “customary use of simple pre- 
fessional cards”, and enumerated the 
data which might be published 
in “reputable law lists” including 
“branches of the profession prac- 





ticed”. See Opinion 276. 

These provisions, together with 
the above referred to 1951 amend- 
ment of Canon 27, the Committee 
has construed as no longer permit- 
ting the statement of branches of 
the profession practiced anywhere 
but in a reputable law list, and, in 
addition, on their letterheads and 
shingles by proctors in admiralty 
and patent and trade-mark lawyers. 
Expressio unius est exclusio alterius. 


Practicing lawyer's guide to the 
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Arthur John Keeffe + Editor-in-Charge 


Anrtrrrust LAW—“Antitrust 
Policies and the New Attack on the 
Federal Trade Commission”: This 
article presents a scholarly rebuttal 
to William Simon’s earlier attack on 
the Federal Trade Commission (see 
19 University of Chicago Law Re- 
view 297, reviewed in this column in 
38 A.B.A.J. 287, October, 1952) in a 
well-organized and clarified presen- 
tation of the Federal Trade Commis- 
sion’s side of the issues. In the Sum- 
mer, 1952, issue of the University 
of Chicago Law Review (Vol. 19- 
No. 4; pages 684-723) Robert A. Wal 
lace, former Instructor of Political 
Science, Illinois Institute of Tech- 
nology, and now Legislative Assist- 
ant to the coauthor, and Paul H. 
Douglas, Senator from Illinois, an- 
swer Mr. Simon’s charges with these 
words: “The only thing new about 
the present attack is that it attempts 
to consolidate the standard criticisms 
of those demanding less enforcement 
with certain criticisms which have 
been made by those with an opposite 
point of view. And it ends with pro- 
posals with which the latter would 
be the last to agree.” Their contribu- 
tion will be invaluable to business 
and counsel in understanding the 
present-day trend of the economists 
concerning questions of monopoly, 
restraint of trade, price discrimina- 


tions, basing points and the like. The 
contentions of Messrs. Wallace and 
Douglas are skillfully keyed to the 
recent Supreme Court decisions. 
However, their argument that the 
bulk of the confusion existing in this 
field “was artificially generated by 
industry interests affected” does not 
seem to dispose adequately of the 
evidence substantiating the charge 
that the vacillating stand of the 
Commission in administering the 
antitrust laws has left business in a 
state of complete uncertainty. Point- 
ing a finger at the strong pressure 
groups, Mr. Wallace and Senator 
Douglas in their conclusion state: 
“the F.T.C.’s present difficulties do 
not result so much from the measure 
in which it has failed to carry out its 
statutory duties as they do from the 
measure in which it has succeeded 
in carrying out its statutory duties”. 
One thing certain, in the words of 
Judge Learned Hand, this “logom- 
achy”—a war of words—will be dis- 
cussed and debated by lawyers 
throughout the United States. In 
connection with the article of Wil- 
liam Simon and that of Mr. Wallace 
and Senator Douglas we call our 
readers’ attention to the interésting 
letter from Chairman Stephen j. 
Spingarn of the Federal Trade Com- 
mission printed in this issue in the 
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Thus Canon 27 as amended forbids 


all lawyers listing themselves in clas- 
sified telephone directories except 
under the general heading of ‘“Law- 
yers” or “Attorneys-at-Law’’. See al- 
so Opinion 284. 

Opinion 123 is modified in ac- 
cordance herewith. 

Mr. Miller (F. M.) considers that 
Opinion 123 was properly decided, 
and dissents from the part of the 
above decision modifying it. 


Readers”. 
Your editor was much impressed 
with the piece of Mr. Simon and 
he is impressed with the reply of 
Mr. Wallace and Senator Douglas. 
The United States once had a Vice 
President who is best known for 
having said that what our country 
most needs is a good five cent cigar. 
Your editor remembers him best 
for his story about a German jus- 
tice of the peace in Indiana. This 
J.P. was so impressed by the argu- 
ment of counsel for the plaintiff, he 
did not wish to listen to counsel for 
the defendant. Reluctantly he heard 
the defense. When defense counsel’s 
argument ended, the J.P. said: “Now 
don’t that beat the Dutch, now he 
(pointing to Defense Counsel) has 
it.” | won't go so far as this Indiana 
J.P. in praise of the piece of Mr. 
Wallace and Senator Douglas, but 
I will say the profession ought to 
hear more from both sides. (Address: 
University of Chicago Law Review, 
University of Chicago Press, 5750 
Ellis Avenue, Chicago, 37, Illinois. 
Single copy $1.75.) 


column, “Views of Our 


Antitrust LAW—“Federal 
Antitrust Legislation: Guideposts to 
a Revised National Antitrust Poli- 
cy”: The June, 1952, issue of Mich- 
igan Law Review (Vol. 50—No. 8; 
pages 1139-1244) provides a summa- 
tion of the present shape of federal 
antitrust legislation and the judicial 
gloss thereon as background for a 
discussion of the major tensions and 
conflicts in this fluid area of the law. 
Written by a leading authority in 
the field, Professor S. Chesterfield 
Oppenheim of the University of 
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Michigan Law faculty, the article 
contains a statement of the author’s 
personal credo as to the legitimate 
ends of antitrust law and specific 
suggestions for workable procedures 
to attain these ends. Discussion in- 
cludes the tug of war between the 
per se violation doctrine and the 
rule of reason, the present trend to- 
wards a per se violation approach, 
the problem of reconciling indus- 
trial property rights with antitrust 
policy, and the theory of workable 
competition in relation to the issues 
of monopoly and bigness. Frankly 
controversial, this documented study 
may well become a major seminal 
work in the history of governmental 
regulation of business. (Address: 
Michigan Law Review, University 
of Michigan Law School, Ann Ar- 
bor, Michigan; reprints available at 
$1.00.) 


Dwonrcz: Professor Quintin 
Johnstone of the Kansas Law School 
has an article called “Divorce: The 
Place of the Legal System in Deal- 
ing with Marital-Discord Cases” in 
the June, 1952, issue of the Oregon 
Law Review (Vol. 31—No. 4; pages 
297 to 329). Divorce, says Professor 
Johnstone, is one of the most dis- 
turbing problems of modern times. 
Because it is a legal matter, many 
lay groups are prone to hold the 
legal system—the law, lawyers and 
the courts—responsible for the prob- 
lem and to believe that reforms in 
the law are the solution to it. This 
conclusion is unfortunate because it 
shows an inadequate understanding 
of the facts and can lead to mis- 
placed emphasis in trying to allevi- 
ate the problem. Divorce is part of 
a much larger and more serious prob. 
lem, marital discord; and the com- 
plexities and uncertainties of our 
times guarantee frequent mismating 
and maladjustment in marriage of 
the sort that causes marital discord. 
The literature of sociology and psy- 
chiatry is filled with explanations 
of this phenomenon. Widespread 
marital discord, combined with a 
now accepted and generally ap- 
proved tradition of ending mar- 
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riages when discord becomes intoler- 
able, have created a demand for easy 
divorce, and in New York for easy 
annulment. The legal system has 
responded to this demand. Despite 
the verbiage of the law to the con- 
trary, the legal system will terminate 
any marriage that one or both of 
the spouses want terminated. In 
practice, when the possibilities of 
migratory divorce are considered, 
the exceptions to this statement are 
inconsequential. And this is the way 
it must be so long as existing cul- 
tural pressures continue. Even if all 
the recommended divorce law re- 
forms that have been suggested in 
recent years were adopted, the pres- 
ent high divorce rate in the United 
States would continue. Although a 
high divorce rate is inevitable, this 
does not mean that efforts should 
not be made to alleviate the hard- 
ships that come with divorce. But 
more will be accomplished if atten- 
tion is centered on reducing and 
easing the more basic problem of 
marital discord. Group action by 
both state and private organizations 
can contribute much to these ef- 
forts; and the legal system should 
play an important part. The most 
promising suggestion for action by 
the legal system to reduce marital 
discord is the family court plan. The 
family court proponents recommend 
a specialized, integrated court with 
jurisdiction over all matters pertain- 
ing to the family, including divorce. 
Skilled marriage and child counse- 
lors would be available. Stress would 
be placed on the court staff assisting 
families to work out their problems 
rather than on the court's merely pre- 
siding over contests. Serious obsta- 
cles of cost, personnel and public 
relations stand in the wzy of gen. 
eral acceptance of the family court 
idea, but it deserves careful consid- 
eration and more experimentation. 
Other group programs designed to 
alleviate marital discord that merit 
support include those of marriage 
counseling agencies, family service 
agencies, child-guidance clinics, and 
high-school and college marriage 
education courses. When community 
resources are limited, it may be 


possible to accomplish more by ex- 
panding these programs than by es- 
tablishing a family court. (Address: 
Oregon Law Review, Eugene, Ore- 
gon; price for a single copy: 75 
cents.) 


Evwence—The Admissibility 
of Criminal Convictions in Subse- 
quent Civil Proceedings”: Writing 
in the June, 1952, issue of the Cali- 
fornia Law Review (Vol. 40—No. 2; 
pages 225-248), Zelman Cowen, Dean 
of the Law School, University of 
Melbourne, Australia, compares ex- 
isting law with the Model Code of 
Evidence provision permitting ad- 
mission of a prior criminal con- 
viction as evidence in a civil action. 
Dean Cowen discusses briefly the 
conflicting rules in America, then 
turns to other common law jurisdic- 
tions for comparison. English, Cana- 
dian, South African, and Australian 
case and statutory treatment are 
carefully analyzed. He traces the 
rule excluding such evidence to an 
English statute, long since repealed, 
prohibiting parties from testifying 
in their own civil actions. Since they 
could testify in a criminal action, 
admission of the criminal conviction 
would often amount to an indirect 
admission of the parties’ own testi- 
mony. Many later English cases re- 
lied upon the earlier ones, without 
recognizing that the statutory basis 
no longer existed, while others de- 
veloped an assortment of rationaliz- 
ations, all of which the writer finds 
unconvincing. Since other English 
cases have admitted evidence of crim- 
inal convictions, the English rule is 
not settled, and the House of Lords 
could freely determine either for or 
against admission. Similar confusion 
exists in Canada and South Africa, 
and was ended only recently in Aus- 
tralia. The latter dominion, the 
author’s home, settled the matter 
in 1945 by enacting a statute pro- 
viding that relevant criminal judg- 
ments of superior courts must be 
admitted, but granting the court dis- 
cretion to admit or exclude convic- 
tions by inferior courts, as the in- 
terests of justice dictate. The writer's 
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logical analysis shows that most 
arguments against admission are 
completeiy fallacious, and the re- 
mainder go, not to the acmissibility, 
but to the weight of the evidence. 
He urges adoption of the Model 
Code provision for admission of prior 
criminal convictions in civil actions, 
or failing that, an alternative similar 
to the Australian statute. (Address: 
California Law Review, Boalt Hall, 
Berkeley 4, Calif.; price for a single 
copy: $1.50.) 

“Admissibility of Evidence Ob- 
tained by Scientific Devices and 
Analyses”: This article by Felver A. 
Rowell, Jr., in the Spring Issue of 
the University of Florida Law Re- 
view commemorating the 1952 meet- 
ing of the Southern Law Review 
Conference at Gainesville, Florida, 
(Vol. 5—No. 1; pages 5-28) affords 
an excellent insight into an often 
neglected field of law. The article 
is divided into sections on truth 
serums and hypnosis, drunk-o-me- 
ters, seriological blood tests, and the 
lie detector. Each section traces the 
law in point and presents to the lay- 
man a discussion of the scientific and 
technical factors involved. (Address: 
University of Florida Law Review, 
College of Law, Gainesville, Florida; 
price for a single copy: $1.25). 


Feperat PRACTICE—“Actions 
Quasi in Rem under Section 1655, 
Title 28, U.S.C.”: In this article the 
November, 1951, issue of the Michi- 
gan Law Review (Vol. 50—No. 1; 
pages 1-32), Professor William Wirt 
Blume of the Law School of the Uni- 
versity of Michigan discusses the 
three types of actions that may be 
prosecuted as actions quasi in rem 
under Section 1655, viz., (1) actions 
to enforce liens upon property; (2) 
actions to enforce claims to property; 
(3) actions to remove clouds from 
title. After dealing with the problem 
of whether a lien, to be enforceable 
under the statute, must be a pre- 
existing lien or may be one created 
by the action, Professor Blume sur- 
veys the types of claims that may 
properly be classified as “claims to” 
real or personal property within the 


meaning of the statute. From the 
discussion it appears that some ac- 
tions classified by the federal courts 
as “local” do not fall within the 
terms of Section 1655. These actions 
must be brought in the district in 
which the property is situated, yet 
may not be maintained in that dis- 
trict unless all the defendants reside 
in the district or all the plaintiffs 
reside there and the defendants can 
be served within the state. To take 
care of this “flaw” in the federal 
venue system, Professor Blume sug- 
gests (1) that the obsolete common- 
local and 
transitory actions should be com- 
pletely and finally abandoned; (2) 
that Section 1655 should be ex- 
panded to include all actions for 
judgments in rem or for judgments 
that must be executed in rem; and 
(3) that until expanded as sug- 
gested in (2), Section 1655 should 
be construed to include as many 
actions as possible. (Address: Mich- 
igan Law Review, Law School, 
University of Michigan, Ann Arbor, 
Michigan; price for a single copy: 
$1.00.) 


law distinction between 


Lasor LAW: The Fall, 1952, 
issue of the Cornell Law Quarterly 
contains the third in a series of arti- 
cles on the law of picketing, by Jo- 
seph Tanenhaus, of Wells College. 
The present paper traces the devel- 
opment of the law in both federal 
and state jurisdictions from the lead- 
ing case of Thornhill v. Alabama, 
310 U. S. 88 (1940), to the end of 
1951. The author has attempted a 
fresh and serious reinterpretation of 
the law during the past decade and 
he concludes with a statement of the 
law of picketing-free speech as it now 
stands. The Supreme Court, argues 
the author, has to a considerable 
extent blocked out the permissible 
scope of blanket restrictions. The 
high court has, on the other hand, 
no more than lightly sketched the 
constitutional limitations on the use 
of the “unlawful objective” and 
“community interest” doctrines to 
circumvent its holdings in the 
Thornhill, Swing, Wohl and An- 
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gelos cases. “If the court is to pre- 
vent picketing-free speech from 
the writer contends, “it is within 
these latter areas that future deci- 
sions are to be effected”. (Address: 
Cornell Law Quarterly, Ithaca, New 
York; price for a single copy: $1.25.) 


Mutrrary JUSTICE: In the 
June, 1952, issue of the Washington 
University Law Quarterly (Vol. 1952 
—No. 3; pages 356-383), Lt. John S. 
Sellingsioh and Maj. Kenneth J. 
Hodson have provided a handbook 
of procedure for the civilian lawyer 
called upon to defend an accused in 
a case arising under the Uniform 
Code of Military Justice, covering 
pretrial, trial, and appellate review. 
This article is entitled: “Civilian 
Counsel in General Court-Martial 
Cases Under the Uniform Code of 
Military Justice.’ They have set 
forth in some detail the rights of the 
accused throughout the various 
stages of trial, emphasizing the inves- 
tigation, examination and discovery 
processes of the pre-trial phase. With 
regard to the actual trial, general in- 
formation is set forth regarding the 
right to, grounds for, and manner of, 
challenging the constitution of the 
court, of raising defenses and objec- 
tions capable of determination with- 
out trial, of the form and manner of 
the plea. Then follows a step-by-step 
summary of the “how to do it”, the 
dynamics of the trial—the opening 
statements, interlocutory questions, 
rules of evidence (and their similar- 
ity to criminal procedure before a 
federal district court), post-trial mo- 
tions and closing arguments, instruc- 
tions to the court, the requirement 
of “findings” and the imposition of 
sentence. The post-trial rights of a 
convicted accused, and the manner 
of enforcing these rights, are set out 
followed by a discussion of practice 
before the Boards of Review and 
the United States Court of Military 
Appeals. In conclusion the authors 
state that civilian counsel should ex- 
perience little difficulty in handling 
the formalities of military trial, not 
only because of the similarity of the 
rules of evidence with those used in 
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the federal district courts, but also 
because the actual procedural course 
of a court martial is charted by the 
prosecution; the accused is entitled 
to experienced courts-martial mili- 
tary counsel to aid the civilian coun- 
sel; and the military authorities are 
jealous of their goal of promoting 
justice and assuring the accused a 
fair trial. (Address: Washington 
University Law Quarterly, Washing- 
ton University, St. Louis, Missouri: 
price for a single copy $1.25.) 


N ecuicence: The May, 1952, 
St. John’: Law Review (Vol. 26, No. 
__; pages 255-277) contains an in- 
teresting article on the future of 
negligence law entitled “Is the Law 
of Negligence Obsolete?”, by Pro- 
fessor Harold F. McNiece, of St. 
John’s Law School, and John V. 
Thornton, an instructor at New 
York University Law School. The 
problem of long calendar delays in 
negligence actions in New York and 
other courts compels attention to the 
general question whether negligence 
law meets modern needs. In recent 
years negligence principles have al- 
tered so as to increase defendants’ 
duties and permit more issues to 
go before juries which are usu- 
ally “plaintiff-minded”. “Proplain- 
tiff’ changes have occurred in the 
fields of manufacturers, land occu- 
piers, and governmental and charita- 
ble immunity. Similar developments 
have come about with respect to 
res ipsa loquitur, last clear chance, 
warranties, psychic and prenatal in- 
juries, suits by minors and spouses 
and suits by injured parties against 
insurers. This trend manifests a rec- 
ognition that accidental economic 
losses should be distributed over 
wide groups. The theory is that 
typical defendants, such as corpora- 
tions and municipalities, can more 
readily spread losses than typical 
plaintiffs. The growing use of lia- 
bility insurance has been an impor- 
tant factor in bolstering the theory. 
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Thus a form of “common law social 
insurance” has evolved. But the sys- 
tem is an unsatisfactory one. Its 
greatest flaw is that it does not 
achieve speedy and equitable dis- 
tribution of losses. It overcompen- 
sates minor injuries and undercom- 
pensates major hurts. Furthermore, 
in serious injury and death cases pro- 
tracted litigation and long calendar 
delays are likely to precede any re- 
covery. Today negligence is horse- 
and-buggy law amidst jet planes. To 
modernize the system requires at 
least compulsory insurance in criti- 
cal liability areas (such as the auto- 
mobile field), and disability benefits 
for those who get no redress under 
present legal rules. Thought should 
also be given to possible elimination 
of the jury trial, the greatest botile- 
neck in negligence litigation, and 
the substitution of trial by a three- 
judge court specially assigned to neg- 
ligence cases. Such measures would 
preserve and extend good points of 
the existing system, and avoid plac- 
ing accident law in the administra- 
tive realm. (Address: St. John’s Law 
Review, 96 Schermerhorn Street, 
Brooklyn, New York; price for a 
single copy: $1.25.) 


Taxation—“The Second Cir- 
cuit Reaffirms the Efficacy of Restric- 
tive Stock Agreements To Control 
Estate Tax Valuation”: The Novem- 
ber issue of the Michigan Law Re- 
view, Vol. 51—No. 1, pages 1-30) 
contains an exhaustive discussion of 
the Second Circuit’s decision in May 
v. McGowan. Written by Edmund 
W. Pavenstedt, formerly Special As- 
sistant to the Attorney General, Tax 
Division, Department of Justice, the 
article provides a detailed consid- 
eration of the development of the 
law of restrictive stock options prior 
to the May decision, emphasis being 
placed on the government's mode of 
attack on what it considers to be a 
“loophole”. By pointing up the le- 
gitimate business purposes served by 


such arrangements, the author force- 
fully answers the contention made 
by the Government in the May case 
that the precedents relied upon by 
the Second Circuit “are plainly out- 
moded and have no remaining vital- 
ity”. It is the author’s hope that the 
Treasury will not seek a legislative 
remedy to close what it deems a 
loophole, but will rely on the good 
sense of the courts to continue to 
disregard for tax purposes option 
arrangements which lack bona fides 
or any real consideration. In view 
of the author’s long experience in 
this area, his observations are of 
prime importance to any lawyer en- 
gaged either in tax or corporate 
practice. (Individual copies may be 
obtained by writing Michigan Law 
Review, Hutchins Hall, Ann Arbor, 
Michigan; price $1.50.) 


T axaTIon—“Federal Tax Re- 
fund Procedure’: This article by 
Michael G. Emmanuel in the Sum- 
mer issue of the University of Flor- 
ida Law Review (Vol. 5—No. 2; 
pages 133-151) is a thorough analysis 
of the various problems involved in 
this often overlooked mode of right- 
ing the wrongs of our federal tax 
system. The author at the outset 
discusses the various courts in which 
a refund proceeding may be brought 
and outlines the advantages of the 
refund procedure in general. Par- 
ticularly valuable to the tax practi- 
tioner is the inclusion of a section 
on the proper elements which should 
be present in the refund complaint. 
This is done in outline form and 
should prove to be a handy check 
list for the lawyer who does not han- 
dle such complaints frequently. In 
addition, a model claim form accom- 
panies the article to present pictori- 
ally the proper method of filling out 
such a form. (Address: University of 
Florida Law Review, College of 
Law, Gainesville, Florida; price for 
a single copy, $1.25). 
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Tax Notes 





® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 


field, Chairman. 








Long-Term Compensation and Income-Splitting 


" A federal income tax decision 
of special interest to lawyers was 
handed down recently by the United 
States District Court for the Dis- 
trict of Maryland in the case of R. E. 
Lee Marshall v. Hofferbert, Col- 
lector, F. Supp. (1952). 
The issue in the case concerned the 
proper method of applying the long- 
term compensation provisions of Sec- 
tion 107 (a) of the Internal Revenue 
Code in computing tax liability 
on a joint return to which the ir. 
come-splitting provisions of Section 
12(d) are applicable. 

Section 107 (a) provides that if 
at least 80 per cent of the total com- 
pensation for personal services cov- 
ering a period of thirty-six months 
or more is received in one taxable 
year, the tax on any part thereof 
which is “included in the gross in- 
come of any individual” shall not 
exceed the aggregate of the taxes 
which would have been payable if 
such part had been included in the 
individual’s gross income ratablv 
over the period of rendition of the 
services. Mr. Marshall, a lawyer, 
received through his firm in 1948 
compensation for legal services ren- 
dered over the seven-year period 
from March, 1938, to March, 1945. 
In a joint income tax return filed 
by him and his wife for the year 
1948, one-half of the compensation 
was allocated to each of them for 
the purposes of Section 107 (a), 
and a calculation was made of the 
additional taxes which each spouse 
would have had to pay in prior years 
if his or her half had been received 
ratably over the seven-year period. 
The Commissioner of Internal Rev- 








enue considered this erroneous and 
took the position that the compensa- 
tion should be treated as income of 
the husband alone in the years in 
which it was earned, none of it be- 
ing allocable to the wife. The Dis- 
trict Court held that the taxpayers’ 
treatment of the item was correct. 
The Government has appealed to 
the United States Court of Appeals 
for the Fourth Circuit. 

Section 12(d) provides that if a 
joint return is filed the total tax 
shall be twice the amount of the 
tax computed on one-half the com- 
bined net income of the two spouses. 
The taxpayers interpreted this as 
meaning that each spouse is to be 
treated for ail income tax purposes 
as having received one-half of each 
item of gross income shown on the 


joint return, with the result that 
one-half of the long-term compensa- 


tion shall be regarded as having 
been “included in the gross income” 
of each spouse in 1948; and that ac- 
cordingly under Section 107(a) the 
tax liability for the prior years 
should be recomputed separately for 
each spouse on the basis of an allo- 
cation of one-half of the compensa- 
tion to each of them. The Govern- 
ment’s contention, on the other 
hand, appears to have been that 
Section 107 (a) is concerned primari- 
ly with the years in which the com- 
pensation is earned, and not with 
the year of receipt; and that since 
income-splitting was not in effect 
in the years 1938 through 1945 the 
entire amount received in 1948 must 


be allocated to the husband as if 
received by him in the earlier years. 
The decision of the District Court 


seems sound in view of the legislative 
history of Sections 12 (d) and 107 (a). 
Section 107 (a) does not purport to 
tax long-term compensation in the 
years in which it was earned, but 
merely provides a measure of the 
tax to be paid for the year in which 
such compensation is received. Al- 
though, as originally enacted in 
1939, it was available only to the 
individual wh» performed the serv- 
ices for which the compensation was 
paid (Lindstrom v. Commissioner, 
149 F. 2d 344 (9th Cir. 1945)), the 
Report of the Senate Finance Com- 
mittee on the Revenue Act of 1942 
indicates that in its present form 
Section 107(a) is concerned only 
with the status of the recipient of 
the income in the year of receipt, and 
that neither his status in prior years 
nor the identity of the person who 
rendered the services is material (S. 
Rep. No. 6731, 77th Cong., 2d Sess., 
page 109). Thus in the case of Elder 
W. Marshall, 14 T. C. 90, affirmed 
per curiam, 185 F. 2d 674 (3d Cir. 
1950), it was held that the taxpayer 
was entitled to the benefits of Sec- 
tion 107(a), as amended in 1942, 
with respect to his share of certain 
fees received by a law partnership of 
which he was a member, notwith- 
standing the fact that he had been a 
member of the firm during only a 
part of the period in which the fees 
were earned and during a part of 
the period had not even been in the 
firm’s employ. See also, Enersen, 
9 T.C.M. 42, and Nielson, 9 T.C.M. 
57, both affirmed per curiam, 187 
F. 2d 233 (9th Cir. 1951); Stallforth, 
6 T.C. 140. Accordingly, if any 
part of the long-term compensation 
received by R. E. Lee Marshall in 
1948 is properly to be regarded . as 
included in the gross income of his 
wife, the fact that she did not earn 
the compensation is immaterial, as 
is the fact that had the income been 
received in the years when earned 
none of it could have been allocated 
to the wife for tax purposes. 

In concluding that one-half of the 
compensation was included in Mrs. 
Marshall’s gross income for 1948, 
within the meaning of Section 107 
(a), the District Court stressed the 
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intent of Congress in enacting the 
income-splitting provisions to pro- 
duce substantial equality of tax 
treatment as between married per- 
sons living in common-law states 
and those living in community prop- 
erty states. It pointed out that if 
the Marshalls had lived in a com- 
munity property state Mrs. Marshall 
would have owned one-half of the 
compensation received by her hus- 
band and would have been entitled 
to account for it under Section 107 
(a) just as if she had received it 
ratably-over the earlier years. Hence 
the equality of treatment intended 
by Congress requires that taxpayers 
in common-law states be permitted 
to apply Section 107 (a) in the same 
manner. 

The taxpayers in the Enersen and 
Nielson cases, supra, did reside in 
a community property state, and in 
each of those cases the husband and 
wife filed separate returns, each re- 
porting one-half of the long-term 
compensation received by the hus- 
band. No question was raised con- 
cerning the right of the wife to 
invoke Section 107 (a) as to her one- 
hali, the only question being whether 
the section was applicable to all in 


view of the fact that the husband 
had not been a member of the part- 
nership throughout the whole peri- 
od of rendition of the services. 

The District Court’s opinion in 
the Marshall case does not express- 
ly state whether the husband and 
wife had filed joint or separate re- 
turns in the years in which the com- 
pensation was earned, but there 
would appear to be a necessary im- 
plication that separate returns were 
filed. If joint returns had been filed 
for those years, it would have been 
immaterial whether the long-term 
compensation was treated as divi- 
sible between husband and wife or 
as income of the husband alone, 
since in either event it would have 
been reflected in full on the recon- 
structed joint return for each year 
for the purpose of making the re- 
computation under Section 107 (a). 
There is nothing in the statute 
which would permit the taxpayers 
to make the recomputation on a 
separate return basis if joint re- 
turns had, in fact, been filed. How- 
ever, if joint returns were filed for 
some of the earlier years and sep- 
arate returns for others, the per- 
missibility of allocating one-half of 
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the compensation to the wife would 
obviously be material as regards 
the recomputation of taxes for the 
separate return years. 

It may be noted that under the 
rationale of the District Court de- 
cision it is not necessary that the 
husband and wife filing a joint re- 
turn for the year of receipt of the 
long-term compensation should have 
been married during all or any of 
the years in which the compensation 
was earned. This is consistent with 
the interpretation of Section 107 (a) 
as not being concerned with whether 
the taxpayer contributed to the earn- 
ing of the compensation or would in 
fact have received any of it if it 
had been paid as earned. See Elder 
W. Marshall, supra. By the same 
token, if the husband is no longer 
married at the end of the year in 
which the compensation is received 
or, though married, does not file a 
joint return for that year with his 
wife, he alone is entitled to the bene- 
fits of Section 107 (a) and that sec- 
tion has no application to the wife’s 
taxes because no part of the compen- 
sation is included in her gross in- 
come for the taxable year. 


(Contributed by 
Committee Member H. Brian Holland) 





Ross L. Malone, Jr., of New Mexico, a 
member of the Association's Board of 
Governors, taking his oath of office as 
Deputy Attorney General of the United 
States. Administering the oath is Judge 
Walter M. Bastian, of the District of 
Colsmbia. another member of the Board 
of Governors. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Editor-in-Charge 















The 1952 Session of the International Law Commission 


® The fourth session of the United 
Nations International Law Com- 
mission, held at Geneva from June 
t to August 8, 1952, was marked 
chiefly by the adoption of a series of 
draft articles on the subject of ar- 
bitral procedure. Some attention was 
also given to the problems of nation- 
ality and statelessness, and rap- 
porteurs of the Commission were 
instructed to continue, in prepara- 
tion for the 1953 session, work on the 
regimes of the territorial and high 
seas and on the law of treaties. No 
important decisions, however, were 
taken on these latter topics this year. 

At the session this past summer, 
Ricardo J. Alfaro, of Panama, served 
as chairman, and Judge Manley O. 
Hudson was again the American 
member. The vacancy left by the 
resignation of Sir Benegal Rau of 
India to become a judge of the 
International Court of Justice was 
not filled by the Commission until 
\ugust 8; in consequence the Com- 
mission was composed of only four- 
teen members during the session. 
All were present, including the first 
Russian Czech 
attend in several years.’ Dr. Ivan S. 
Kerno, Assistant Secretary-General 
in charge of legal affairs, was also 
present; though retiring from this 
post before the cnd of the year, he 
was invited by the Commission to 
remain work 


and members to 


associated with its 
thereafter in the capacity of indi- 
vidual expert. 

The draft on arbitral procedure, 
which by direction of the Com- 
mission is to be circulated to govern- 
ments for comment before final dis- 
position next year, was based on the 
work of Professor Georges Scelle, 
French member of the Commission 
and its special rapporteur for this 


subject. In the form approved this 


summer, it consists of thirty-two 
articles accompanied by an explan- 
atory comment. It may be noted that 
it was not adopted unanimously: for 
varying reasons, Judge Hudson and 
Messrs. Kozhevnikov (U.S.S.R.) and 
Zourek (Czechoslovakia) all voted 
against it as a whole. 

As is freely admitted in the Com- 
mission’s report, the draft is only in 
part a restatement of existing arbi- 
tration practice. On many points it 
contains provisions which are 
designed to be improvements on 
existing principles or procedures 
and which are concededly in the 
nature of new departures. Justifica- 
tion for this approach is found in 
the dual function assigned to the 
Commission under its statute: the 
codification and progressive develop- 
ment of international law. Both old 
and new elements are thus contained 
in the document, but there is in fact 
considerable emphasis on the in- 
novations. 

Basically, the Commission major- 
ity seems to have been moved by the 
view that once a written agreement 
to arbitrate, however vague, is found 
to exist, no subsequent lack of 
accord on ways or means must be 
allowed to interrupt the arbitration 
process. Once begun, the process 
becomes substantially compulsory. 
Whether or not one agrees with this 
approach, it does not reflect the 
nature of international 
practice in the past, where ordinarily 
stress has been laid on the need for 


arbitration 


continuing agreement between the 
parties at each stage of the proceed- 
ings. 

To promote the automatic opera 
tions of the arbitration machinery in 
accord with the theory of the Com- 
mission majority, a number of 
devices are set forth in the draft, and 





they are, indeed, its chief features of 
interest. A few of these innovations 
may be briefly described. 

The first such provision of note 
relates to a disagreement between 
the states concerned as to whether a 
dispute exists or whether it falls 
within a pre-existing undertaking to 
arbitrate. In some circumstances, 
such a difference might be insuper- 
able unless it could itself be made 
the subject of arbitration. By way of 
solution, the draft proposes that, in 
the absence of another procedure, 
the issue of the existence or the 
arbitrability of a dispute may be 
brought before the World Court by 
either party, and that the Court may 
make a binding decision on the 
point. 

A second device applies to the 
difficulties which may arise when an 
obligation to arbitrate exists, but 
the parties are unable to agree on the 
appointment of arbitrators or one 
party fails to act. At this point also 
the arbitration process may often be 
brought to a standstill. The Com- 
mission draft provides that if the 
arbitration tribunal is not consti- 
tuted by the states concerned within 
three months, those states must 
request a third state to make the 
appointments. If the parties cannot 
agree on a third state, each is to 
name a state and the two thus 
named are to act jointly. If a party 
fails to name a third state or if a 
third state fails to act, the appoint- 
ments may be made by the President 
of the World Court upon request of 
either party. 

Another source of difficulty on 
past occasions has been the problems 
created by attempts to change the 
composition of the tribunal and by 
the withdrawal of arbitrators. To 
meet these, the draft proposes that 
an arbitrator may be replaced, once 
proceedings have commenced, only 
by agreement between the parties; 
and may withdraw, or be withdrawn, 
only with the consent of the other 
members of the tribunal. Vacancies 
occurring for reasons beyond the 





1. For an account of the 1951 session of the Com- 
mission, see this department in 37 A.B.A.J. 850; 
November, 1951. 
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control of the parties may, of course, 
be filled. In the event of a with- 
drawal, it is further proposed that 
the remaining members shall have 
power, at the request of one party, 
to continue and render an award. 

Other provisions in the draft lay 
down the rule that if a party fails to 
appear or to defend its case, the 
other party may call upon the 
tribunal to decide in its favor. It is 
not, however, entitled automatically 
to such an award: the tribunal 
is given a discretionary power to 
make the award provided it is sat- 
isfied that it has jurisdiction and 
that the claim is well-founded in 
fact and law. While provisions of 
this kind have been not unknown in 
previous arbitration practice, they 
have been uncommon. 

Though perhaps not strictly an 
innovation, an interesting clause in 
the Commission draft provides spe- 
cifically that, in the absence of other 
agreement between the parties con- 
cerning the law to be applied, the 
arbitration tribunal shall be guided 
oy the principles laid down for the 
World Court in Article 38(1) of the 
Court’s Statute. It further provides 
that a tribunal may not refuse to 
render an award on the ground of 
the silence or obscurity of interna- 
tional law or of the compromis or 
arbitration agreement. 

A final innovation recommended 
in the Commission’s report is a set 
of provisions for standard procedures 
regarding the revision or annulment 
of awards. These propose that re- 
vision should be granted only on 
the discovery of some decisive new 
fact; revision would not be per- 
mitted on the ground of misapplica- 
tion of the law. An application for 
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revision would be addressed, if 
possible, to the tribunal which ren- 
dered the original award; or if this 
is not possible, to the World Court 
unless the parties agree on another 
procedure. 

With respect to annulment, the 
draft would allow either party to 
challenge an award before the 
World Court on any of three 
grounds: action by the tribunal ultra 
vires, corruption on the part of an 
arbitrator, and violation of a fun- 
damental rule of procedure. No 
attempt is made to define the scope 
of these terms. 

The foregoing summary of certain 
selected provisions indicates that the 
Commission’s draft articles contain 
a number of proposals which if gen- 
erally followed might improve the 
efficiency of international arbitra- 
tion procedures. Yet the draft as a 
whole cannot be described in its 
present form as a truly satisfactory 
piece of work. There is, of course, 
the basic question whether the Com- 
mission’s approach is fundamentally 
sound, or whether by attempting 
too much at once it is only injuring 
the usefulness ot the process as it 
now exists. Quite apart from this, 
however, other criticisms of the 
draft are possible. 

Throughout the draft great em- 
phasis is properly placed on the view 
that arbitration procedures should 
be kept flexible, so as to be easily 
adaptable to a wide variety of dis- 
putes; and it is true that many pro- 
visions are qualified so as to apply 
only in the absence of other agree- 
ment by the parties. Yet examina- 
tion discloses that in fact many other 
provisions are not so qualified and 
would be mandatory, even when 


practice has shown that they are not 
essential to, and may even impede, 
a successful arbitration. It is laid 
down in the draft, for example, that 
“all questions shall be decided by a 
majority of the tribunal”. This dec- 
laration, standing as it does in man- 
datory form, would appear to rule 
out the common formula by which 
one arbitrator may be given the 
power of an umpire—i.e., the power 
to make an award on behalf of the 
tribunal even contrary to the views 
of his colleagues. 

Another defect of the draft is an 
imperfect consideration of the rela- 
tionships of the various articles one 
with another. The patchwork pat- 
tern is painfully patent. One in- 
stance: while the provision just 
referred to would seem to make the 
role of an umpire impossible, the 
comment attached to another article 
affirms the Commission’s desire “not 
to preclude the constitution of a 
tribunal consisting of . . . two nation- 
al arbitrators and an umpire”. Such 
unevenness of workinanship is also 
evident in other respects, and the 
language of both text and comment 
often leaves much to be desired. 

On the whole, it must be said that 
the draft articles on arbitral pro- 
cedure compare unfavorably with 
some other products of the Commis- 
sion. They are inferior, for example, 
to the draft articles on the conti- 
nental shelf and to the analysis of 
the effect to be given to reservations 
to multilateral conventions, both of 
which were adopted at the 1951 
session. Yet the draft on arbitral pro- 
cedure was the only substantial 
result of the Commission’s work in 
1952. It is to be hoped that 1953 
will be a more fruitful year. 
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Views of Our Readers 








® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and 


is not responsible for matters stated or 


may reject because of length. The Board 


views expressed in any communication. 





The F.T.C. 
Answers a Critic 


® In reading the October, 1952, 
issue of the AMERICAN Bar Associa- 
TION JOURNAL, I note that Arthur 
John Keeffe, Editor-in-Charge of the 
section devoted to reviews of current 
law magazines, has reviewed (page 
872) an article by William Simon 
on “The Case Against the Federal 
l'rade Commission”, which appeared 
in the Winter, 1952, issue of the 
University of Chicago Law Review. 

Mr. Keeffe states that Mr. Simon’s 
“attack on the Federal Trade Com- 
mission is so devastating and his 
material is so well marshalled there 
seems no defense for the existence of 
the Commission in its present form”. 
He concludes that “the Federal 
Trade Commission would be well 
advised to answer if it can. ... It is 
a splendid job of writing.” 

Mr. Simon’s conclusions, appar- 
ently embraced by Mr. Keeffe with- 
out further examination of the rec- 
ord, are indeed most serious for the 
Commission, if true. I agree that Mr. 
Simon’s charges should certainly be 
answered, and in the most thoughtful 
manner. This, in fact, was done some 
months before the October issue of 
the JOURNAL appeared. 

The answer to Mr. Simon was 
made in an article in the Summer, 
1952, issue of the same law review 
(which was published in July, 1952) 
entitled “Antitrust Policies and the 
New Attack on the Federal Trade 
Commission”. The authors of tiis 
article were Senator Paul H. Douglas, 
of Illinois, and Robert A. Wallace. 


Senator Douglas has been no apol- 
ogist for the Federal Trade Commis- 
sion, which he has sometimes praised 
and sometimes criticized. His article 
is of the same nature in that it dis- 
cusses and evaluates both the short- 
comings and the accomplishments of 
the Commission. 

Te this hardly disinterested ob- 
server, however, it seems that Senator 
Douglas and his colleague have 
pretty completely demolished Mr. 
Simon's “case”. They point out that 
the most authoritative critics of the 
FTC in recent years, some of whom 
Mr. Simon quotes extensively, have 
criticized the Commission on grounds 
which are exactly the opposite to 
those cited by Mr. Simon—that is to 
say, they want more vigorous enforce- 
ment of the antitrust laws, while 
Mr. Simon apparently feels that the 
Commission has been much too 
vigorous. 

Senator Douglas and Mr. Wallace 
conclude by stating: 

... the FTC’s present difficulties do 
not result so much from the measure 
in which it has failed to carry out 
its statutory duties as they do from 
the measure in which it has succeeded 
in carrying out its statutory duties. 

We do not agree with Mr. Simon's 
proposals. ... 

Incidentally, Mr. Simon himself 
can hardly qualify as a disinterested 
viewer of the FTC. As Senator Doug- 
las and Mr. Wallace point out, he 
has been a leader in the main basing- 
point lobby group and counsel for 
respondents in various FTC cases 
now pending before the Commission. 
He was also general counsel of a 
special Senate Subcommittee on Pric- 


ing in the 80th Congress, which has 
been severely criticized by a distin- 
guished and objective authority for 
its obvious efforts to make a case 
against the FTC (see Latiiam, The 
Group Basis of Politics, Cornell Uni- 
versity Press (1952) Chapter 3). 
Senator Douglas and Mr. Wallace 
state that the failure of the lobby 
group in which Mr. Simon has been 
a leader and the Senate Subcommit- 
tee of which he was general counsel 
to secure the passage of bills which 
in the opinion of Messrs. Douglas 
and Wallace would “water down two 
of the antimonopoly laws enforced 
by the Commission”: 
. may possibly indicate that Si- 
mon’s proposals are the harbinger of 

a new concerted push to change these 

laws. 

« * * 

... The only thing really new about 
the present attack is that it attempts to 
consolidate the standard criticisms of 
those demanding less enforcement 
with certain criticisms which have 
been made by those with an opposite 
point of view. And it ends with pro- 
posals with which the latter would be 
the last to agree. 

It is certainly true that Mr. Simon 
is able and energetic, whether in his 
capacity as one of the principal 
critics of the Federal Trade Commis- 
sion, or otherwise. Thus, he was re- 
cently the acting chairman of the 
group which organized the new 
Antitrust Section of the American 
Bar Association at its San Francisco 
meeting in September, 1952. 

STEPHEN J. SPINGARN 

Acting Chairman 
Federal Trade Commission 
Washington, D. C. 

[Editor's Note: The article by 
Senator Douglas and Mr. Wallace, 
written in reply to Mr. Simon, is 
reviewed at page 61 of this issue.) 


Holds Mr. Cantrall’s Plan 
To Be Impractical 


* Mr. Cantrall’s article about the 
failure of the law schools to equip 
young men with the ability to prac- 
tice law was most interesting to me 
in view of my observations for sev- 
eral years as a member of a state 
board of law examiners. I agree 
fully with the end Mr. Cantrall has 
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in view, but do not believe his sug- 
gested method is practical. 

I do not believe it any more pos- 
sible for law professors to teach men 
how to practice law and “close 
deals”, etc., than it is for a college 
of business administration to teach 
men how to play the stock market 
or to sell used cars successfully. Pos- 
sibly if we could get our law facul- 
ties manned by successful practicing 
lawyers, Mr. Cantrall’s idea might 
work. But, I don’t believe it likely 
that we will ever get enough of that 
type of men on the law faculties. 

Even if the law faculties were 
staffed by successful practicing law- 
yers they still couldn’t give the stu 
dent the proper atmosphere and con- 
tacts necessary for mastering the 
mechanics of the trade. I feel in my 
own experience that | have learned 
more about the practical aspects of 
handling law business from abstrac- 
tors, bankers, trust officers, insurance 
adjusters and court attachés than | 
have from lawyers. 

The only place in which to learn 
how to practice law is a law office. 
Regardless of what the other educa- 
tional requirements may be, no one 
should be admitted to the Bar until 
after he has served an apprenticeship 
in a reputable law office. 

Some men reach maturity with a 
native instinct for law in the same 
sense that some have an instinct for 
art, music or baseball. There are 
others who simply do not have the 
“legal instinct”. Any young man with 
the native instinct and desire, a 
bright mind and a well-balanced aca- 
demic education will make a good 
lawyer regardless of what type of 
legal training he is exposed to. (Some 
will even make it without much aca- 
demic education.) On the other hand, 
if a man does not have that inborn 
“legal instinct”, no power on earth 
can make a good lawyer out of him, 
regardless of whether you put him 
through the most excellent law school 
and give him apprenticeship in the 
best law office. 

The worst shortcoming I have 
noticed in most law schools is not 
so much in their methods of teach- 
ing but rather in their failure to 
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screen strictly applicants for admis- 
sion. No one should be admitted to 
law school unless his college work 
was exceptional, and also it should 
be required that the applicant have 
an exceptionally bright mind. Per- 
haps we might devise a mental apti- 
tude test of the general type used by 
the Army in selecting candidates for 
officer training during the war. It 
may be argued that my plan would 
unduly limit the number of new 
lawyers. My answer is that, over the 
long pull, a Bar of, say, 75,000 bright 
men will administer more justice 
and expedite more necessary law bus- 
iness than a Bar of 300,000, half or 
three quarters of whom are of im- 
proper mental calibre. 

In a democracy there is a common 
feeling that the professions should 
be open to all deserving and hard 
working young men even though of 
ordinary mental attainments. My 
idea is that this segment of the popu- 
lation (if inclined toward law) may 
realize their ambitions fully in such 
endeavors as insurance, adjusting, 
law enforcement, accounting, etc. 

To recapitulate, my recommenda- 
tion is that bar admissions should be 
confined to men with the following 
background: (1) exceptionally bright 
men with outstanding success in com- 
pleting a well-rounded liberal arts 
course, (A.B. or B. S.); and (2) grad- 
uation from an accredited law school 
teaching mainly the broad funda- 
mental concepts of property, liabil- 
ity, contracts, equity, private and 
public organizations or entities, per- 
sonal and domestic status, the nature 
of the judical and administrative 
processes, constitutionai law, legal 
history, jurisprudence, etc.; what 
some of the professors have called 
“bread and butter courses” should 
be abandoned; and (3) apprentice- 
ship of a year or so in an approved 
law office; the integrated Bar could 
prescribe standards and methods of 
selecting and regulating such ap- 
proved offices. 

Pau RITTER 
Winter Haven, Florida 


The Problem of 
Congressional Investigations 
# I have just read the article “Are 


We Neglecting Constitutional Lib- 
erty?” by William T. Gossett in the 
October, 1952, issue of the AMERICAN 
Bar ASSOCIATION JOURNAL. I have 
kept on my desk and have reread 
several times the article by the same 
author in the January, 1952, issue of 
that same journal entitled “Justice 
and TV”.... 

For the past two years | have fre- 
quently been consulted by persons 
subpoenaed as witnesses to appear 
before the Committee on Un-Ameri- 
can Activities .... 1 have, there- 
fore, acquired considerable _ per- 
sonal familiarity with that particular 
Committee, its members, its counsel 
and its investigative staff. Since all 
of my clients have eventually become 
friendly and co-operative witnesses, 
my relationship with the Committee 
is a very good one. I say this so that 
you will understand that I personally 
am not antagonistic to the members 
of the Committee, its counsel or its 
staff. Quite the contrary, 1 am very 
friendly with most if not all of them. 

Nevertheless, the questions posed 
in this article have been of consider- 
able concern to me ever since I com- 
menced working with witnesses sub- 
poenaed by the Committee. 


In fact, this particular Committee 
on Un-American Activities has very 
carefully set up a procedure under 
which friendly witnesses are exam- 
ined in private. Nobody is _per- 
mitted to be named publicly until 
the Committee has to the best of its 
ability corroborated the testimony 
to be given by friendly witnesses. 
The record of this present committee 
is very good on this point since of 
some hundreds of persons named 
under oath as present or former 
members of the Communist Party, 
only four or five have claimed to 
have been named erroneously. As to 
these, the Committee has made avail- 
able its forum for the purpose of 
having such persons come before it 
and deny the allegations under oath 
and I can personally say in the four 
instances where I represented such 
people they have all been cleared be- 
fore the Committee and before oth- 
ers who were interested. 


Nevertheless, I am afraid that a 
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comparison of the conduct of this 
particular Committee with the con- 
duct of the committee of which Sen- 
ator McCarran is the chairman 
would indicate that there are no 
standards except such standards as 
the chairman of the particular com- 
mittee may himself designate. Thus, 
a Kefauver or a Judge Wood con- 
ducts the hearings as fairly as pos- 
sible and a Senator like McCarran 
conducts them in a manner which 
has brought down upon him the con- 
demnation of many writers. 

It seems to me that the American 
Bar Association, which unfortunately 
has become known among many law- 
yers aS a reactionary institution, 
should give «ttention to your call to 
leadership. I believe it should set up 
a special committee on the subject 

. and have that committee make a 
report and an evaluation and sug- 
gestions for legislation which could 
protect the interests of the country 
and at the same time protect the 
interests of the individual. . . . 

MARTIN GANG 
Los Angeles, California 


The Limits 
of Pretrial Procedure 


« This memorandum is prompted 
by the editorial of Judge Bolitha 
Laws on “Discovery” in the August 
number of the JourNAL (38 A.B.A.J. 
669). 

It must be agreed as a matter of 
principle that a lawsuit should be a 
scientific inquiry to determine legal 
rights and not a game of chance or 
skill. Nevertheless, a doubt may be 
suggested as to the operation of 
“complete discovery” toward the de- 
sired end. It may be unfortunate, 
but it is true, that lawsuits depend 
largely upon the testimony of human 
beings, and the jewel of truth is 
often concealed by the clouds of in- 
terest or bias as well as by willful 
effort. Fifty years of fairly active 
trial practice has produced some 
skepticism of human veracity. Men 
of the church have been heard to 
express a willingness to testify to 
anything when confronted with the 
testimony of others in opposition. A 
Catholic priest has denied the bind- 
ing effect of his written statement 





on the ground that he was not then 
under oath. A very nice-appearing 
Jewish lady justified her court testi- 
mony as against earlier deposition 
contradictions by saying that she 
cvuld not lie because they were of 
the chosen people. 

Litigation is in fact private war, 
and there is every tendency to assume 
that the end justifies the means. Un- 
til the parties are actually in trial, 
neither side can be sure just what 
will be the effect of a disclosure of 
what he believes to be true. Even 
such an apparently simple matter 
as the date of an alleged accident 
cannot be admitted or denied with 
safety in some cases, because the pre- 
trial warning may affect later testi- 
mony. In a master and servant case, 
plaintiff's identification of a date 
asserted to be corroborated by the 
phase of a full moon resulted in a 
verdict for the defendant when it 
was shown from defendant's records 
that plaintiff was not then in his 
employ. So in many cases, pretrial 
procedure may destroy, or at least 
seriously impair the effect of cross- 
examination. Examples might be 
multiplied, but it should be enough 
to say that experience teaches that 
so-called “complete discovery” is no 
sure guide to the truth. It is the 
lawyers who participate in the pre- 
trial conference: it is the parties who 
testify. Lawyers (particularly coun- 
sel for the defense) must be on their 
guard in pretrial: they cannot safely 
assume that the other party will turn 
out to be as honest as his attorney 
appears to be. 

In many cases pretrial may save 
time, yet admissions of fact whic’: 
abbreviate trial time may not be ac- 
cepted or used by a jury in the spirit 
or sense in which they are made by 
counsel and approved by the court. 
Too much abbreviation may inter- 
fere with and prejudice the mental 
digestion of the jury with respect to 
the remaining issues on trial. It is 
frequently better that the admissions 
be made in open court in the pres- 
ence of the jury where the reasons 
and limitations may be heard and 
perhaps appreciated. As long as hu- 
man nature is as it is, legal training 
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plus his capacity to understand that 
human nature, which produces what 
is known as a lawyer’s skill, cannot 
be discounted or disregarded as a 
most important element in the so- 
called scientific inquiry to determine 
legal rights. Pretrial procedure has 
its limitations and judges must ap- 
preciate this basic fact and be patient 
with those lawyers who, for reasons 
which seem to them adequate, may in 
many instances fail to respond as 
fully as the court might like. 
Louis E. WYMAN 

Manchester, New Hampshire 


No Lag in Obtaining 
Supreme Court Opinions 


=" In the [October] issue of the 
JouRNAL at page 807, you discuss the 
lag between publication of decisions 
and the distribution of those deci- 
sions to the lawyers. You mention 
the fine work done by some bar as- 
sociations working closely with the 
publishers. 

May I call your attention to one 
of the outstanding examples where 
a public official charged with the 
duty of preparing decisions, has 
rendered, quietly and without horn- 
blowing, an outstanding service to 
the Bar? Mr. Walter Wyatt is the 
Reporter of the United States Su- 
preme Court. Those who subscribe 
at the modest fee of $6.00 per term 
for the decisions, can get the de- 
cisions mailed to them by the Su- 
perintendent of Documents within 
ten days after they are handed down 
by the Court. In many cases time 
lag is even less than that. 

In addition, Mr. Wyatt has ap- 

@plied himself to the problem of get- 
ting the original volumes of the 
United States Supreme Court Re- 
ports delivered with great expedi- 
tion, and has made marked progress. 

You might check into this situa- 
tion so that a word of commendation 
could go where it is much merited. 

Grorce E. FARRAND 
Los Angeles, California 


Mr. Patterson Replies 
to Mr. Buck 


® I wish to make a brief reply to the 
remarks of Mr. Walter H. Buck on 
the article written by me suggesting 
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a change in the method of electing 
Presidents of the United States. I 
appreciate receiving intelligent com- 
ment, both pro and con, although it 
is not remarkable that that which 
is favorable should be sent to me, 
while that which is critical is sent 
to the Editors of the JourNat. [See 
38 A.B.A.J. 551, July, 1952, and 
38 A.B.A.J. 879, October, 1952.] 

Mr. Buck’s chief concern seems 
to be that the proposed change 
would be another step in the “cur- 
rent drift toward a totalitarian gov- 
ernment”. If it is, it should be con- 
demned. But it seems significant that 
this undeniable drift is taking place 
under our present form of govern- 
ment. The very example cited by 
Mr. Buck, that of the seizure of the 
steel plants by President Truman, 
shows the folly in practice of our 
present system. Congress passed a 
law for the purpose of handling just 
that kind of a situation, the Taft- 
Hartley Act. The President, having 
condemned this as a “slave labor 
law”, refused to apply it and Con- 
gress actually considered a. resolu- 
tion calling upon the President to 
enforce one of the laws which by his 
oath of office he had already sworn 
to uphold. Is this “balance”? Or is 
it hopeless confusion? 

Certainly such an anomalous sit- 
uation could never have occurred if 
we had had an executive who was 
chosen to administer the laws by 
the same body that made those laws. 
It is no answer to problems such 
as the steel plants seizure to criti- 
cize the personalities involved. The 
questions to be answered are, why 
is it so often politically expedien® 
for a President to oppose directly 
the legislative policy of Congress? 
And to what extent are his inde- 
pendent powers dangerous to a free 
government? 

The danger of despotism has nev- 
er proceeded from a duly elected 
legislature, acting within the con- 
fines of a constitutional grant of 
power and held in check by inde- 
pendent courts. Rather, it has al- 
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ways been in the grasp for despotic 
power by an independent executive. 
Let no one say that dictatorship is an 
impossibility under the presetit sys- 
tem. A convenient approach would 
be for a popular military hero to 
secure the nomination from both 
political parties and thereafter dic- 
tate his own renomination indefi- 
nitely. Such a course of events is 
certainly conceivable under our 
present governmental organization. 
But a greater danger is that the 
present system is so cumbersome and 
wasteful, so conducive to petty par- 
tisan politics, so little adapted to 
the wise selection of the most able 
leadership, and so divisive of respon- 
sibility that its basic weaknesses 
may some day lead to its own com- 
plete destruction. 

The required reading suggested 
by Mr. Buck is no doubt excellent, 
but the literature which bears upon 
the Presidency is as broad as that 
which covers our form of govern- 
ment. Nor should one ignore that 
which he reads from day to day in 
the newspapers. if he reads with 
approval and satisfaction, he may 
well be complacent about the sys- 
tem under which those events take 
place. If he disapproves, he should 
go further than the damnation of 
individuals and ask what it is that 
leads a nation with such potential- 
ities for sound leadership into such 
repeated blunders of decision. 

It is my belief that some day, if 
our errors do not work our undoing 
sooner, we will find that the solu- 
tion for unscrambling our contempo- 
rary governmental hodgepodge is 
the establishment of a Presidency 
that is responsible to the legislature 
and, through it, to the electorate it- 
self. This will no more lead us 
toward despotism than has a similar 
chain of command destroyed free 
government in the Republic of 
in Switzerland. 

Certain it is that we need some- 
thing to make our extraordinary na- 
tional efforts cease from pulling in 
every way at once and to cause them 


to flow in one direction. To the 
writer this does not appear to be to- 
talitarianism, just common sense. 

Kirsy W. PATTERSON 
Springfield, Missouri 


Subversion 
in the Schools 


® Did our forefathers foresee “‘lev- 
elers”? The answer is in the affirma- 
tive. Communists and Socialists are 
the same. They used to be called 
“levelers”, that is, those who always 
want to level down to themselves, 
but never level up to themselves. 

Our forefathers had in mind “ley- 
elers” when they made provision by 
the First Amendment to the Con- 
stitution that: “Congress shall make 
no law respecting an establishment 
of religion, or prohibiting the free 
exercise thereof.” Thus, they rele- 
gated them to the “soap boxes”, in- 
stead of letting them teach their 
religious doctrine in our schools. 

The children of America are 
entitled to be educated so that they 
may be understandingly and patri- 
otically attached to the Constitution. 
It is our duty, under oath, to see 
that this right is uniformly main- 
tained, and that it is not violated un- 
der the guise of “democracy”, “social 
living”, “social science”, or “aca- 
demic freedom”. 

Subversion in public education 
is the most cowardly stratagem of the 
Communists, or Marxist-Leninist 
Socialists. The amendatory clause of 
the Constitution is available to those 
who would change our form of 
government by peaceful means. 
Those who would change it have 
no right to work on the minds of 
children in the public schools and 
teach contrary to the truth about 
our basic law. 

The infiltration of the Marxist- 
Leninist doctrine in the American 
public schools is the basic scandal 
of all scandals. It is the tragedy of 
the century. 

BarRNEY A. HAMILTON 


Kansas, Oklahoma 
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C. Baxter Jones, Jr., Secretary and Editor-in-Charge, Atlanta, Georgia 








The Chairman Gets a Staff 


® At the San Francisco Annual 
Meeting in 1952, the Council cre- 
ated four “directors”, each of whom 
has tne duty of supervising several 
of the national committees of the 
Conference. Each director in turn 
reports directly to the national chair- 
man, who is thus endowed with a 
“staff” of four directors. 

The “organization” director will 
co-ordinate the Activities and By- 
Laws Committees, both of which are 
concerned with the fundamental 
structure and functions of the Con- 
ference. In addition, he will super- 
vise the committees which handle 
meetings, including the Annual 
Meeting, all Regional Meetings, and 
the Inter-American Bar Association 
Meeting. The chairman and the 
members of most committees which 
handle meetings are selected more 
on the basis of location than experi- 
ence; therefore, a director who can 
furnish continuity of experience to 
all such committees will play a valu- 
able role. 

The “personnel” director will 
supervise and co-ordinate the sev- 
eral different cdmmittees dealing 
with personnel. One of these is the 
Committee on State and Local Activ- 
ities, which has the function of pro- 
moting the formation and activities 
of groups of young lawyers in each 
state and in many municipalities. It 
is most desirable for such a commit- 
tee to work in harmony with the 
Committee on Membership, to the 
end of using the various state and 
local groups to increase the member- 
ship of the Association. In addition, 
such a committee should work ac- 
tively with the Committee on Law 
Students, perhaps having students 
attend nearby meetings of local 
groups of young lawyers, and also 
bringing to the attention of the law 
students the advantages of member- 


ship and participation in the Asso- 
ciation. Aside from the foregoing 
committees, the personnel director 
will also supervise the Lawyer Place- 
ment Committee and the Military 
Service Committee, both of which 
involve problems of location and 
employment of young lawyers, and 
both of which lend themselves to ob- 
vious co-ordination with the Com- 
mittee on State and Local Activities 
and with the Committee on Law 
Students. 

The “information” director will 
supervise those committees which 
have the main duty of disseminating 
information. Such committees in- 
clude The Young Lawyer, which is 
the chief organ of information with- 
in the Conference; the Public Infor- 
mation Program, which is a long- 
term, continuing program for in- 
forming the public of the functions 
and values of lawyers; and Continu- 
ing Legal Education, which involves 
co-operating with the Association 
and with the American Law Insti- 
tute for the holding of institutes 
and forums for lawyers after their 
admission to practice. Until recently, 
there was also a Committee on De- 
fense Mobilization, charged with the 
duty of distributing information to 
the public concerning the mobiliza- 
tion program; this committee has 
now been abolished, but any func- 
tion of that nature that might in the 
future be assumed would come under 
the information director. 

The “services” director has charge 
of those committees which deal with 
service directly to the public. The 
Legal Aid Committee sponsors local 
programs of legal aid and lawyer 
referral. The Procedural Reform 


Studies Committee has published a 
book comparing the procedures in 
the different states, with a view to 
piecemeal reform through initiative 


taken within the states. There are 
separate committees on Courts of 
Limited Jurisdiction and on Traffic 
Courts, each of which aims to im- 
prove the standards and procedures 
of such courts. 

The four directors and the three 
national officers together comprise a 
“Board”, with the duty of taking 
reports and meeting quarterly to 
review the program of the Confer- 
ence. 

The Junior Bar Conference is of 
course a Section of the American 
Bar Association. It includes every 
member of the Association below 
the age of 36 years. While attending 
Annual Meetings during the past 
seven years, the writer has become 
impressed with the fact that many 
members of the Association have lit- 
tle idea of the great range of activi- 
ties and membership of this Section. 

Within the realm of general poli- 
cies laid down by the Board of Gov- 
ernors and House of Delegates of the 
Association, the policies of the Jun- 
ior Bar Conference are formed by 
its Executive Council—which con- 
sists of three national officers and 
thirteen circuit representatives, The 
three national officers are a chair- 
man, a vice chairman and a secre- 
tary. The circuit representatives are 
distributed one to each of the eleven 
federal judicial circuits, plus one 
representative at large from the fifth 
and eighth circuits together, plus 
one representative at large from the 
ninth and tenth circuits together. 
The last retiring national chairman 
also serves ex officio on the Council. 

Meetings of the Council take place 
only twice a year, one at. the 
Mid-Year meeting and one at the 
Annual Meeting of the Association. 
Therefore it is obvious that the 
Council is compelled to delegate the 
active management of the Confer- 
ence. In general, this delegation has 
run through two kinds of channel— 
circuits and committees. 

Each circuit is under a council 
representative, who is responsible 
for the program of the Conference 
within that circuit. This means that 
he must keep in active contact with 
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a “state chairman” in each of the 
states of his circuit. As a rule, the 
Conference chooses as its “state 
chairman” within any state the same 
person who is chairman of the 
younger lawyers section of the 
state bar association. It is a prime 
responsibility of this state chairman 
to stimulate and review the work of 
the various committee members of 
the Conference within his state. 
However, the circuit representative 
must supervise and insure that the 
state chairman actually does stimu- 
late and co-ordinate the work of 
these committee members. 

Each committee of the Conference 
is headed by a national committee 
chairman, and many of the commit- 
tees have vice chairmen. On an av- 
erage from year to year, the total 
number of committees of the Con- 
ference runs between eighteen and 
twenty-four. A very few of the com- 
mittees have a mere handful of 


The Section of Taxation 
(Continued from page 32) 


ness in order to pay the tax. In order 
to remedy this inequity, Section 
115 (g) was amended so as to remove 
from the category of a taxable divi- 
dend payments made under certain 
circumstances in the redemption by 
the issuing corporation of a portion 
of its stock held by a decedent's es- 
tate. 

24. Opposition to reduction in the 
rate of interest on refunds (1950). 
This opposition to a _ proposed 
amendment to the Internal Revenue 
Code (contained in the House ver- 
sion of the Revenue Act of 1950) was 
predicated on the fact that the Treas- 
ury was seeking a reduction to 3 per 
cent of the interest rate on refunds, 
but was still in favor of a retention of 
the 6 per cent interest rate on de- 
ficiencies. The Tax Section was not 
opposed in principle to a reduction 
in interest rates but merely objected 
to the Treasury's lack of consistency. 
Cf. Alexander, “Overpayments of 
Taxes or Government Investments 
at Six Per Cent: The Problem of the 
Allowance of Interest”, 7 Tax L. 
Rev. 231 (1952). 
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members, selectively chosen. About 
half of the remainder of the com- 
mittees have one member in each 
circuit. The remaining committees 
have one member i each state (in- 
cluding the District of Columbia, 
Alaska and Hawaii.) 

While the Council is not in ses- 
sion, or in other words during about 
99 per cent of the time, to whom do 
all these circuit representatives and 
national cormmittee chairmen 
port? In the past, the answer has 
been that all of them report directly 
to the national chairman. The 
meaning of this has been that the 
national chairman has been re- 
quired to deal directly with at least 
thirteen council representatives and 
approximately twenty committee 
chairmen. But this is by no means 
all; it is frequently necessary in ad- 
dition for the national chairman to 
have some dealing directly with any 
or all of the fifty-odd state chairmen. 


re- 


25. Election to use the standard 
deduction. Prior to the Revenue Act 
of 1951, an election to take the 
standard deduction was binding on 
a taxpayer for the taxable year with 
respect to which the election had 
been exercised. The recommenda- 
tion of the Tax Section, adopted in 
the 1951 Act, was that a taxpayer be 
allowed to change his mind at any 
time within the period of the statute 
of limitations. Thus, if a disallowed 
deduction makes it advantageous for 
a taxpayer to take the standard de- 
duction, he may now do so. 

26. Gain from the sale of a tax- 
payer’s residence. The Tax Section’s 
recommendation was enacted as part 
of the Revenue Act of 1951. There 
was a great inequity in the prior 
treatment where the taxpayer was 
forced to sell his old home and buy 
a new one, particularly when the 
sale was made necessary by an in- 
crease in the size of the family or by 
a change in the place of the tax- 
payer’s employment. These trans- 
actions were essentially involuntary 
conversions. The recommendation 
and the statutory provisions limit 
the recognized gain in such a situa- 


The job of national chairman car- 
ries no pay, and is assumed simply 
as a matter of service in addition to 
whatever law practice the holder of 
the office may be able to carry on at 
the time. Needless to say, it turns 
out to be nearly a full-time job. 
Even allotting full time to the work, 
however, it has been impossible as a 
practical matter for the national 
chairman to keep in active touch 
with the detailed work of about 
twenty different committees in more 
than terri- 
tories. The aforesaid directors have 
been provided in an effort to fill the 
need for such co-ordination. 

Without question, some 
rangement of directors, committees 
and functions may be expected to 
follow as time reveals problems in 
the present: organization. The com- 
ing year will be one of experiment, 
in an effort to test the value of a 
staff to help the national chairman. 


four dozen states and 


rear- 


tion to cash and other benefits re- 
ceived and not reinvested. The effect 
is that there is a continuing trans- 
action from the purchase of the first 
residence until sale of the second 
with no tax consequences (except 
for cash received and not reinvested) 
upon the disposition of the first 
residence. 

In evaluating the effectiveness of 
the Tax Section’s influence and its 
machinery for effectuating its rec- 
ommendations, it is realized that 
there is no recognized technique for 
measuring the influence of various 
groups. In the absence of a recog- 
nized measuring rod, the criteria of 
judgment must be actual accom- 
plishments or results obtained. So 
judged, the Tax Section has been 
successful, if for no other reason, 
because its record in securing the 
passage of tax legislation is unsur- 
passed, except by the Treasury itself.‘ 

The record of the Tax Section 
demonstrates that its voice has been 
heard on many inequities and pro- 





4. Only a few of the Tax Section proposals and 
recommendations have been defeated, e.g., the 
change of the name of the Board of Tax Appeals. 
A number, of course, have been pending for 
several Congresses. 
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cedural changes in the last twelve 
years. It has assumed a strong, pub- 
licly responsible role. 

On the basis of these twelve years 
of experience, several conclusions 
may be drawn: 

(1) Continuous effort -is required 
since a recommendation must usu- 
ally be presented to Congress several 
times prior to passage. 

(2) The Tax Section has been con- 
servative in its recommendations 
and has policed its own activities by 
limiting its legislative proposals to 
issues in respect of which the mem- 
bers qualified as experts. It has 
avoided issues presenting predom- 


The Background of the 
Constitution 


(Continued from page 39) 

man. It has had a century of trial, 
under the pressure of exigencies 
caused by an expansion unexampled 
in point of rapidity and range; and 
its exemption from formal change, 
though not entire, has certainly 
proved the sagacity of the construc- 
tors, and the stubborn strength of 
the fabric. 

Comparing the conditions in the 
thirteen states, with their 3,000,000 
of population spread along the At- 
lantic seaboard and largely engaged 
in agriculture, with the nation today, 
with its greatly increased territory, 
population, industry and world pow- 
er, under a Constitution which has 
sustained no more than about one 
formal amendment on the average 
each fifteen years, we must attribute 
this toughness of the fabric to the 
fundamentalism and realism of its 
authors, to their knowledge of his- 
tory, and to a natural talent for po- 
litical organization. 

The Tree of Liberty has its roots 
deep in the soil of England. Wher- 
ever Anglo-Saxons have gone they 
have enjoyed the fruit of that tree. 
They have been the greatest colo- 
nizers in history; they have migrated 
to the four corners of the world, 
among strange inhabitants and un- 
familiar customs. Yet, wherever they 
went, they took with them the com- 
mon law and they set as cornerstones 





inantly social, economic and _ politi- 
cal policy.® 

(3) Even though a change in 
rates may be the most important 
change affecting taxpayers in any 
single year, over a period of years 
the approach of the Tax Section— 
that of the technician—is the most 
important. The success of continued 
efforts to eliminate flaws and inequi- 
ties in the law gives the general pub- 
lic confidence in the over-all fairness 
of the tax system, and thus helps to 
sustain the sine qua non of a self- 
assessment system—taxpayer morale. 

In conclusion, it should be empha- 
sized that in the foreseeable future 


for their society those immemorial 
concepts of human freedom which 
had come down through the centu- 
ries. Nowhere, did they become sub- 
servient to an alien race or permit 
their institutions to suffer amalga- 
mation with baser laws or customs. 
Their constitutions shed light in a 
murky world, and even to this day, 
are being copied, with indifferent 
success, by politically backward peo- 
ples. 


This attachment to liberty and 
this talent for self-government are 
departures from the ordinary; they 
are peculiarities, aberrations, or, if 
you please, abnormalities, possessed 
by no more thah 15 per cent of the 
world’s population, and their course 
on the map of the world can be 
traced as can a river of clear water 
running into a muddy bav. Nor 
are they readily absorbed by other 
breeds, whose acceptance of them 
seems to require, not only education, 
but persuasion. Monarchy and more 
or less absolute monarchy is the 
level to which the vast majority of 
mankind gravitate. 

You may translate the words, free- 
dom and liberty, inte many tongues, 
but you cannot transmit the con- 
cepts that make them real. You may 
read the literature of France, Ger- 
many, Spain, Portugal, Italy, Greece, 
Russia, the Balkans and Turkey; you 
may decipher the hieroglyphics of 
Egypt, the cuneiform of Babylon, or 





The Section of Taxation 





any consideration of revenue pro- 
posals and statutes should be bot- 
tomed on a realization of the fact 
that the task of tax legislation and 
tax planning is vastly more difficult 
today in a period of limited mobili- 
zation of unknown duration than it 
was in World War II when the ob- 
jectives and time span were more 
clearly defined. The present situa- 
tion therefore particularly demands 
the most able talent and most con- 
scientious efforts of the Tax Section 
in order to carry on its program of 
improving the federal tax structure. 





5. To the same effect, see Blough, The Federal 
Taxing Process (1952 ed.) page 38. 


the writings of India. China and 
Japan, but you will find nothing 
there about the ancient or unalien- 
able rights of those peoples. 

This phenomenon is most striking 
when applied to some of the out- 
standing nations of the world. 

Germany, one of the most enlight- 
ened and advanced nations of all 
time, master of every art and science, 
pre-eminent in music, poetry, phi- 
losophy, painting, sculpturing, medi- 
cine, chemistry, physics, mathemat- 
ics, commerce, industry and.inven- 
tion of every kind, lacked the politi- 
cal ability, when freed from the 
bonds of monarchy at the close of 
World War I, to maintain a republic 
for more than a few months. Unable 
to govern themselves, that otherwise 
efficient and dominant people quick- 
ly succumbed to dictatorship of the 
most shabby character and plunged 
headlong into the wildest and cruel- 
est career of rapine and destruction 
that 6000 years of history record. 

France, jewel of Europe, brilliant, 
sparkling, courageous, thrifty, in- 
dustrious, superb in every art and 
grace, in the short space of 160 years, 
the life of our Constitution, has set 
up no less than eight or nine gov- 
ernments, consisting of three repub- 
lics, a consulship, a directorate, two 
empires, and a monarchy, and is now 
embroiled in one that refuses to 
crystallize. 


The Anglo-Saxons realized from 
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the first that government, all govern- 
ment, is the natural enemy of the 
people, and they conducted them- 
selves accordingly. All government 
tends to draw more and more power 
unto itself, to grow by what it feeds 
upon, and to fatten on the substance 
of the people. Said Madison: 

In framing a government which is 
to be administered by men over men, 
the great difficulty lies in this: you 
must first enable the government to 
control the governed; and in the 
next place, oblige it to control itself. 

Thomas Jefferson said in the Ken- 
tucky Resolutions: 

In questions of power, let no more 
be heard of confidence in man, but 
bind him down by the chains of the 
Constitution. 

More recently, Woodrow Wilson 
said: 

Liberty has never come from gov- 
ernment. The history of liberty is 
the history of limitations on govern- 
ment, not the increase of it. 

Our Constitution has survived, be- 
cause of a general understanding 
and apprcval of it by the American 
people, and it cannot last much be- 
yond the time when it loses that sup- 
port. No constitution can enforce or 
perpetuate itself; it is but an inani- 
mate object which, of itself, can do 
nothing; it has to be implemented 








by men of some sort, and, as those 
men are faithful or false, you will 
have “the good laws of Edward the 
Confessor” or the treachery of King 
John. 

Would that the liberties of man- 
kind might be so easily secured as by 
writing them upon parchment or 
carving them in tablets of stone. It 
has never been so. The laws of the 
Medes and of the Persians, which 
assertedly could suffer no change, 
have long since crumbled to dust; the 
Twelve Tables of Rome have been 
lost these many centuries; the Statue 
of Athena, which guarded ancient 
Troy, was stolen and carried away; 
and the pages of history are littered 
with scraps of codes and constitu- 
tions made by princes thought to be 
irresistible and by empires deemed 
to be imperishable. 

Will our Constitution be swept 
into the rubbish? In considering this 
question, which we cannot avoid, it 
is instructive and necessary to ob- 
serve that our institutions are being 
subjected, and are likely to continue 
to be subjected increasingly to strains 
and stresses wholly unknown to our 
English ancestors, unimagined by 
the founders of this nation, and even 
unthought of by any of us more than 
a few years ago. These are: 


Serpent in the Garden 


® Why is it that when the pro- 
fessing liberal repeats his sure-fire 
declaration for free speech the dec- 
laration has to many of us a some- 
what lollow sound? Time was 
when it could be truly said that 
“patriotisi. is the last refuge of the 
scoundrel”. Perhaps it seems to 
many of us today that free speech 
is the refuge of the single-track 
thinker who concentrates wholly on 
his pet concern. Perhaps the free 
speech absolute recalls to us the 
forums of the eighteenth century 
in which any advocate of a cause 
openly proclaimed his advocacy and 
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developed principles which were 
said to have compelled Robert G. 
Ingersoll to declare that he would 
not suppress his own unpopular 
views about religion even to gain 
a governorship. Perhaps the free 
speech declaration nostalgically pic- 
tures to us an intellectual Eden, and 
fails to point out the sad warning 
that today there is a subtle and ag- 
gressive serpent in the garden. 

In fact free speech could never 
have been the whole of a social 
gospel, but only a part of it. Cer- 
tainly it was always requisite to 
include fraternity as the French did. 





First: Within our borders, a large 
and increasing number, mostly of 
the inteliigentsia, who find fault in 
the Constitution, particularly with 
those provisions protecting private 
property, states’ rights or local self- 
government, and the separation of 
powers, and who, by adroit and cun- 
ning devices, seek to impose upon 
us unitarian, authoritarian govern- 
ment, national planning, and other 
forms of socialism, borrowed from 
the decadent nations of Europe; 

Secondly: The new function of 
government of inventing and guar- 
anteeing the alleged right of every- 
one to a job, a satisfactory income, a 
suitable house, a pension, and what 
must be an ever-increasing variety of 
benefits, all to the general end that 
a large and expanding proportion of 
the people may look to the govern- 
ment for all or a great part of their 
support; and 

Thirdly: International commit- 
ments to, and conventions with for- 
eign nations, which vastly outnum- 
ber us, and which lack any knowl- 
edge or appreciation of Anglo-Saxon 
theories of government or ideals of 
liberty. 

If the Constitution passes these 
trials, the toughness of its fabric will 
be phenomenal. 


The tenet of free speech was born of 
its time as was the tenet of free 
trade in England. It was truly a 
most constructive rule when all 
would observe it, before the inten- 
sive development of propaganda and 
infiltration. 

It would be truly inspiring for the 
professing liberal to recognize the 
difficulties which have developed in 
the market place of thought and, 
instead of merely reiterating his 
faith, help in the difficult task of 
reconciling free speech today with 
other tenets of a full social gospel. 

ArTHurR A. BALLANTINE 
New York, New York 
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The Amending Power 


(Continued from page 24) 

Mr. Madison said that he “doubt- 
ed the propriety of committing it, 
because it would seem to imply that 
the House had a right to deliberate 
upon the subject. This, he believed, 
was not the case until two-thirds [sic] 
of the State Legislatures concurred in 
such application, and then it is out of 
the power of Congress to decline 
complying, the words of the Consti- 
tution being express and positive 
relative to the agency Congress may 
have in case of applications of this 
nature. . . "46 


Upon reading Article V, Mr. Mad- 
ison said that “it must appear, that 
Congress have no deliberative power 
on this occasion. The most respectful 
and Constitutional mode of perform- 
ing our duty will be, to let it be en- 
tered on the minutes, and remain 
upon the files of the House until 
similar applications come to hand 
from two-thirds [sic] of the States.’’47 

Mr. Boudinot (New Jersey) was 
convinced that it was improper to 
commit the Virginia resolution. He 
asked for what purpose could it be 
done? What could the committee 
report? 

“. . » Now, in this case, there is 
nothing left for us to de, but to call 
one when two-thirds [sic] of the 
State Legislatures apply for that pur- 
pose... .”"#8 








Mr. Huntington (Connecticut) 
said that there would be an evident 
impropriety in committing the reso- 
lution because it would argue a 
right in the House to deliberate, and, 
consequently, a power to procrasti- 
nate the measure applied for. Mr. 
Tucker (South Carolina) said that 
if two-thirds of the states had applied, 
it precluded deliberation on the part 
of the House.*® 

Mr. Page (Virginia) agreed that the 
best way to handle the application 
was to enter it at large upon the 
Journals, and do the same by all that 
came in, until sufficient were made to 
obtain the object, and let the original 
be deposited in the archives of Con- 
gress, in which Mr. Bland acqui- 
esced.5° 

Later interpretations of Article V 
do not vary from that put on it by 
Mr. Madison. Mr. Jackson (Geor- 
gia) said in 1802 that on the applica- 
tion of two-thirds of the states “a 
convention shall be called, who are 
to propose amendments. . . .””>4 


Congress Must Act Upon 

the Call by the States 

We have seen that Congress has no 
deliberative power with respect to 
the call by two-thirds of the states 
for a convention. We have found no 
dissent from the position taken by 
James Madison in the First Congress 
—that if two-thirds of the states call 
for a convention “it is out of the pow- 
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er of Congress to decline comply- 
ing.) s'..." 

During our entire history it has 
been assumed that if two-thirds of 
the states call on Congress to-call a 
convention, it will be the duty of 
Congress to issue the call; otherwise, 
the constitutional requirement will 
be violated, with such results as 
cannot be foretold. 


How will the convention be called? 
We recur to the difficulties foreseen 
by Madison, which he feared would 
arise about the form, the quorum, 
the rules governing the convention 
and the force of its acts. 

The power of the states to call on 
Congress to call a convention proved 
to be a strong argument for ratifica- 
tion in the state conventions. Ref- 
erence was made to the “easy and 
peaceable” way of amending the 
Constitution.5% It was observed that 
Congress “are obligated” to call a 
convention;™* that two-thirds of the 
states may “require” a general con- 
vention®> and Congress is “under the 
necessity of convening one”.5* Con- 


gress “will have no option . . . will 
be obliged to call a conven- 
tion. . . . The words of this Article 


[V] are peremptory.”5? 

Many articles appear in the law 
reviews and other publications.5* 
Lester B. Orfield, in an article which 
appeared in the Minnesota Law Re- 
view** raises many interesting ques- 
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tions. When and where would the 
convention meet?®® How would the 
delegates be selected? Would Con- 
gress leave their selection to the 
states? Would they represent the 
states or the people in the aggregate? 
Would the call be addressed to the 
states, as in 1786 and 1787?*! Would 
the votes be by states, as in 1787? 

To what nature of control would 
the convention be subject, if any? 

Would Congress regulate all these 
matters? Would the convention be 
justified in writing a new Constitu- 
tion superseding the present one? 

Mr. Platz also propounds a num- 
ber of questions:*? What would be 
the size of the convention? Shall 
representation be by states or accord- 
ing to population? Shall it have 
forty-eight delegates, or shall it be a 
huge body, like a party nominating 
convention? Would the convention 
be bound to consider only amend- 
ments applied for by the states? If 
the convention could propose a new 
constitution and not merely amend- 
ments, would not Article V so state, 
without leaving the matter to in- 
ference? 

He concludes: 

Only a simple majority is required 
in each house to call a convention. 

The election or appointment of 
delegates must be left to the states, 
so long as there is no federal elec- 
tion machinery. 

The convention of 1787 was an 
appointed body; a_ constitutional 
convention must be a deliberative 
body, but beyond that it cannot be 
accurately described. 

The convention ought to be inde- 
pendent of Congress, whose powers 
it may find necessary to alter. The 
provision for amendments was made 
intentionally to avoid complete con- 
trol of the amending process by Con- 
gress. Congress may propose amend- 
ments, and, by reference, the con- 
vention may propose other amend- 
ments. 

Shall We Have Another 

Washington, Franklin, Madison? 
Upon the presentation by Mr. Madi- 
son of the amendments proposed in 
the First Congress, there was objec- 
tion to immediate consideration. 
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Upon the debate Mr. Page (Virginia) 
expressed the view that it was vain to 
expect Congress to proceed to their 
consideration. He said: 

. I should begin to turn my at- 
tention to the alternative contained 
in the fifth article, and think of join- 
ing the Legislatures of those States 
which have applied for calling a new 
convention. How dangerous such an 
expedient would be I need not men- 
tion; but I venture to affirm, that un- 
less you take early notice of this sub- 
ject, you will not have power to delib- 
erate. The people will clamor for a 
new convention; they will not trust 
the House any longer. Those, there- 
fore, who dread the assembling of a 
convention, wiil do well to acquiesce 
in the present motion, and lay the 
foundation of a most important 
work. . . .68 
Mr. Madison, discussing the pos- 

sibility of another convention upon 
the call of two-thirds of the states, 
said: 

. . I should be unwilling to see 

a door opened for a reconsideration 

of the whole structure of the Govern- 

ment—for a reconsideration of the 
principles and the substance of the 
powers given; because I doubt, if 
such a door were opened, we should 
be very likely to stop at that point 
which would be safe to the Govern- 

ment itself. . . . 

In a letter dated November 2, 
1788, written by Madison from New 
York, to G. L. Turberville, the writ- 
er pointed out that if a general con- 
vention were to take place for the 
avowed and sole purpose of revising 
the Constitution, it would naturally 
consider itself as having a greater 
latitude than the Congress ap- 
pointed to administer and support 
as well as to amend the system; it 
would consequently give greater agi- 
tation to the public mind and elec- 
tion into it would be courted by the 
most violent partisans on both sides; 
it would probably consist of the most 
heterogeneous characters; it would 
be the very focus of that flame which 
had already too much heated men of 
all parties; it would no doubt con- 
tain individuals of insidious views, 
who under the mask of seeking al- 
terations popular in some parts but 
inadmissible in other parts of the 
Union might have a dangerous op- 
portunity of sapping the very foun- 


dations of the fabric. Under all these 


circumstances it seemed scarcely to 
be presumable that the deliberations 
of the body could be conducted in 
harmony, and terminate in the gen- 
eral good. Having witnessed the dif- 
ficulties and dangers experienced by 
the first convention, which assembled 
under very propitious circumstances, 
he would tremble for the result of 
a second, meeting in the existing 
temper of America and under all the 
disadvantages he had mentioned.® 
A month or so later Mr. Madison 
pointed out in a letter to Mr. Jeffer- 
son, dated Philadelphia, December 
8, 1788, that 
. The friends of the Constitu- 
tion . . . are generally agreed that 
the System should be revised. But 
they wish the revisal to be caisried no 
farther than to supply additional 
guards for liberty, without abridging 
the sum of power transferred from the 
States to the general Government or 
altering previous to trial, the par- 
ticular structure of the latter and are 
fixed in opposition to the risk of an- 
other Convention whilst the purpose 
can be as well answered, by the 
other mode provided for introducing 
amendments. Those who have op- 
posed the Constitution, are on the 
other hand, zealous for a second Con- 
vention, and for a revisal which may 
either not be restrained at all, or ex- 
tend at least as far as alterations 
have been proposed by any State. . . 
It is equally certain that there are 
others who urge a second Convention 
with the insidious hope, of throwing 
all things into Confusion and of sub- 
verting the fabric just established, if 
not the Union itself. . . .% 
Mr. Gerry (Massachusetts) who 


had participated in the debates in 
the Convention of 1787 (supra pages 
19 and 20) opposed in the House the 





60. The convention may sit in Chicago, St. 
Lovis or any other ploce.—Senator James W. 
Wadsworth. See 65 ae Rec. 3675 (1924). 

61. The Annapoli tion had its origin in 
a resolution adopted ie ‘the General Assembly of 
Virginia, January 21, 1786, inviting the other states 
to concur with Virginia in a con of dep 
commissioned to devise and to report a uniform 
system of « ial ti See 9 Hunt, 
Writings of James Madison 289 (1910); 1 Elliot, 
op. cit. 149 ef seq. 

The Continental Congress on February 21, 1787, 
resolved that it was expedient for a co tio 
delegates appointed by the several states to meet 
in convention at Philadelphia on the second Mon- 
day in May, 1787, for the purpose of revising the 
Articles of Confederation. See 32 Journals of the 
Continental Congress 73-4 (1787). 

62. Platz, ‘“‘Article Five of the Federal Consiitu- 
tion,” 3 Geo. Wash. L. Rev. 17 (1934). 



























ea 
$a 


cal 
rig 
lut 
thr 
of 

sai 


A Pes ocreu-s 


oO 
$$ 










e early consideration of amendments 
> saying: 
3 . . . The truth is, it [the Constitu- 
tion] partakes of humanity; in it is 
‘ blended virtue and vice, errors and 
I excellence. But I think if it is referred 
f- to a new convention, we run the risk 
y of losing some of its best properties; 
d this is a case I never wish to see. . . .67 
s, Mr. Lincoln, standing in the shad- 
of ow of war, had a different view. In 
g his first inaugural address he said 
e that whenever the people grow weary 
65 of their existing government, they 
n can exercise their constitutional 
7 right of amending it or their revo- 
or lutionary right to dismember or o-'2r- 
throw it. Discussing the two methods 
“ of amending the Constitution, he 
at said that to him 
ut . . » the convention mode seems 
no preferable, in that it allows amend- 
ral ments to originate with the people 
ng themselves, instead of only pernitting 
he them to take or reject propositions 
or originated by others, not especially 
ar- chosen for the purpose, and which 
are might not be precisely such as they 
an- would wish to either accept or re- 
ose fuse. .. 68 
the George Tickner Curtis, in his 
ve Constitutional History, feared anoth- 
the er convention.® He said: 


on- . . . It was a rare combination of 


nay circumstances that gave to the first na- 
ex- tional Convention its success. The 
ons war of the Revolution, and the exi- 
Os gencies which it caused, had produced 
are a class of men possessing an influence, 
ion as well as qualifications for the duty 
ring assigned to them, that would not be 
sub- likely to be again witnessed. Of these 
.s men Washington was the head; and 

no second Washington could be 
vho looked for. The peculiar crisis, too, 


in occasioned by the total failure of the 

Confederation, notwithstanding the 
Bes apparent fitness and actual necessity 
the of that government at the time of its 
—— formation, could never occur again 
St. . . . [the thirteen states] dated their 


, 


, Ww. settlement and their existence as po- 
ngs litical communities from about the 
o a same period, and all had passed 
oat through the same revolutionary his- 
puties tory. But the number of states was 
viform evidently destined to be greatly in- 
oa creased, and the new members of the 
; Union would also be likely to be 
1787, somewhat different in character from 
ion of the old states. It was not probable, 
rs therefore, that the time would ever 
ng the arrive when the people of the United 
of the States would feel that another nation- 
: al convention, for the purpose of act- 
nsiitu- 


the national ‘Constitution, 


ing on 








would be safe or practicable. Still, it 
would not have been proper to have 
excluded the possibility of a resort to 
this method of amendment; since the 
national legislature might itself be 
interested to perpetuate abuses spring- 
ing from defects in the Constitution, 

and to incur the hazards attending a 

convention might become a far less 

evil than the continuance of such 
abuses, or the failure to make the nec- 
essary reforms. 

In 1865 Reverdy Johnson (Mary- 
land), one of the great lawyers of our 
country, asked in the Senate, if upon 
application of the legislatures of two 
thirds of the several states, Congress 
has anything to do with it? 

All will admit that their single duty 
then is—an imperative duty—to call a 
convention. So that the whole object 
of the clause, as it seems to me, is 
merely to begin a mode by which the 
people shall have an opportunity of 
deciding whether the Constitution 
shall be amended or not. . . .7° 
Sixty-four years later the legisla- 

ture of Wisconsin called on Congress 
under Article V to call a general con- 
vention, saying: 

. , this article makes it mandatory 
upon the Congress . . . to call a con- 
vention for the purpose of proposing 
amendments to the Constitution 
whenever two thirds of the States shall 
have made application therefor; . . .7 


Shall This Nation Continue 

as a Republic? 

Greater problems would face a con- 
vention today. Senator Heyburn 
(Idaho) had doubtless given as much 
thought to this question as any other 
public figure in our history. In de- 
bating in 1910 the application of the 
states for a convention to submit an 
amendment for the direct election of 
senators,"? he expressed astonish- 
ment at the support of this measure 
by some of the smaller states; he won- 
dered if their representatives had 
considered the possibility of surren- 
dering their representation in the 
Senate under a system based as in the 
House, in proportion to population? 
When the people meet in a constitu- 
tional convention they can and they 
will provide that the states shall be 
represented in the Senate according 
to their population. The restriction 
that insures equal representation in 
the Senate would be wiped out. If 
the change were brought about, 


The Amending Power 


three or four states would control 
the United States Senate. The mem- 
bership in a convention, he said, 
would be in proportion to the popu- 
lation of the states and control would 
be held by not more than six states." 

Do we desire in this age [1911], 
he asked, that ninety million people 
should undertake in a convention to 
make a new organic law? He did not 
believe that any nation on earth 
with more than five million people 
could make a constitution today, 
with all the conflicting interests of 
this day and age, with all the sec- 
tional interests, the individual and 
class interests. There are the race 
question, the labor question and the 
great moral questions before the 
country. There would be men who 
want to put into the Constitution 
the recognition of these radical de- 
mands that give one man in court 
one right and deprive another man 
of that right; that will authorize the 
court to afford relief to one man and 
deny it to another. 

If anything ever came out of such 
a convention, Senator Heytuza con- 
tinued, there would be “crystallized 
in the organic law of the land every 
vicious piece of proposed legislation 
we have had to fight down all 
these years to maintain our civiliza- 
tion... ."% 

What senator, he asks, would be 
willing to open the doors of a con- 
vention for the purpose and with the 
power of making an entirely new 
constitution? A constitutional con- 
vention is without limit as to its 
powers; when the people of the 
United States meet again for the pur- 
pose of making an organic law, the 
prohibition that no amendment can 





63. t Annals of Cong. 429 (1789). 

64. Id. at 433. 

65. 5 Hunt, op. cit. 299-300. 

66. Id. at 311-312. 

67. 1 Annals of Cong. 445 (1789). 

68. 7 Messages and Papers of the Presidents 3211. 

69. 1 Curtis, Constitutional History of the United 
Stotes 615 (1897). 

70. 67 Cong. Globe 631 (1865). 

71. Resolution of Wisconsin, 71 Cong. Rec. 3369 
(1929). 

72. 45 Cong. Rec. 8041 (1910). 

73. The total population today is 151,600,000. 
The population of 10 states would control—New 
York, California, Pennsylvania, Illinois, Ohio, 
Texas, Michigan, New Jersey and Massachusetts. 
Their combined population is 75,784,671. 

74, 46 Cong. Rec. 2772 (1911). 
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The. Amending Power 


be made to the Constitution until it 
has been ratified by three fourths of 
the states, is at an end, The govern- 
ment is being reborn. 

When a convention meets it is all 
the people. It is the same people who 
made the original Constitution. It 
is a town meeting of the nation. 
There is no power on earth greater 
than the will of that body. They are 
greater than the Constitution and 
they can repeal every section of it, 
because they are the peers of the peo- 
ple who made it. A convention can 





adopt a constitution that is different 
in every respect and principle or in 
detail if it wants to. When the con- 
vention has signed its work, the old 
Constitution with all its restrictions 
is gone. 

There will never be a time when it 
will be a safe thing for the American 
people to open the doors of a consti- 
tutional convention. . . . It is easy 
enough in the formative period of a 
nation for those who have got to pro- 
vide themselves with that which they 

need; but we have a Government now 
representing a variety of ideas and of 
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BAR ACTIVITIES 


Editor-in-Charge 





DUNCAN W. 
DAUGHERTY 





® Duncan W. Daugherty, of Hunt- 
ington, was elected President of the 
West Virginia State Bar at the re- 
cently held meeting of the Board of 
Governors. Mr. Daugherty has long 
been associated with the work of the 
Bar, having served on the Executive 
Council and the Board of Gover- 
nors since the organization of the 
integrated Bar of the state. W. A. 
Brown, of Hinton, and Clarence E. 
Martin, Jr., of Martinsburg, were 
elected First and Second Vice Presi- 
dents, respectively. Mr. Brown's du- 
ties include public relations super- 
vision and co-ordination of bar ac- 
tivities. Mr. Martin’s duties as Sec- 
ond Vice President include relations 
with local bar associations and corre- 
lating the work of the State Bar with 
that of local groups. 


80 American Bar Association Journal 





= A seven-point program of action 
was outlined by members of the 
State Bar of Texas’ Public Informa- 
tion Committee at its recent meet- 
ing in Austin. Projects for the com- 
ing year include “It’s the Law”, a 
weekly newspaper column, the pro- 
duction of a sound motion picture 
portraying the lawyer and his work, 
the development of an annual award 
system to honor lawyers for out- 
standing services to their home com- 
munities, laymen for similar con- 
tributions to the administration of 
justice, and newspaper men for best 
writings on legal subjects. In addi- 
tion, pamphlets on various legal 
subjects will be prepared for distri- 
bution in connection with the week- 
ly “It’s the Law” column. A monthly 
symposium in the Texas Bar Jour- 
nal will be instituted so that indi- 
vidua! !2yers may contribute their 
ideas about various public relations 
problems, and the Committee will 
encourage local Bar use of various 
radio scripts and transcripts concern- 
ing the work of the legal profession. 
The purchase of a copy of the Michi- 
gan State Bar film, “Living Under 
Law”, for showing in connection 


people, and all of those questions 
would have to be settled in a conven- 
DP. 

When the States are calling for a 
constitutional convention they know 
not what they are doing. They know 
not the dangers that would confront 
them under such circumstances. It 
ought to be the wish and the hope of 
every patriotic American citizen that 
we would never again meet to make 
a constitution.76 

(To be continued in our 
February issue) 





75. Ibid. 
76. 47 Cong. Rec. 1741 (1911). 





with the Bar’s other public relations 
activities was noted. 
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JULIUS 
SKAUG 









= Julius Skaug, of Mobridge, was 
elected President of The State Bar ol 
South Dakota at its recent annual 
meeting. Also elected were Karl 
Goldsmith, of Pierre, Vice President, 
and Leo D. Heck, of Pierre, Secre- 
tary-Treasurer. 

| ER ES a 


® The Fourth Annual Institute on 
the Law of Oil and Gas and Taxa- 
tion, sponsored by the Southwestern 
Legal Foundation, in co-operation 
with the Southern Methodist Uni- 
versity School of Law, will be held 
January 21 through 23, 1953. Some 
of the subjects included will be 
“Economics of the Oil Industry”, 
“Natural Gas—Its Present and Fu- 
ture”, “When Can Federal Taxes 
Be Reduced?” and “Tax Treatment 
of Worthless Oil and Gas Interests”. 
Last year’s institute attracted over 
600 attorneys and tax specialists 
from the United States and Canada. 
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Ancient Vision and 
Modern Yardstick 


(Continued from page 20) 

gations and sanctions.”*° This “spir- 
it of the people” among the colonists 
was heavily charged with Biblical 
concepts. Since this popular spirit 
of individualism welled up from the 
people rather than flowed down 
from the more erudite leaders, it 
may well have been more influential 
in moulding our early law than the 
“natural law’ and similar ideas 
known only to scholars. 

As the source of this “popular 
spirit” of individualism appears 
clearly to have been the Bible (the 
Old Testament material antedates 
both the Roman legal sources and 
the Greek philosophic writers), we 
may find in this ancient Judaic liter- 
ature the faint beginnings of mod- 
ern individualism.*! As we turn to 
the oldest portion of the Old Tes- 
tament—the first five books—called 
by the Jews the Torah and by them 
traditionally credited to Moses, we 
find a distinct atmosphere of primi- 
tiveness.*2 The dominant movement 
of the Old Testament is growth; as 
we move forward in time, the regard 
for the individual increases with the 
expanding conception of God. Of 
the four codes in the Torah—the 
Covenant Code, the Holiness Code, 
Deuteronomy and the Priestly 
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Code—the Covenant Code, which 
accompanied the Ten Command- 
ments, seems to be the oldest.*® Out- 
side of the Bible, the oldest known 
legal codes are the portions of the 
Codes of Eshnunna and Lipit-Ishtar 
which were contributors to the Code 
of Hammurabi, about five centuries 
before Moses.** Though the Baby- 
lonian Code of Hammurabi gov- 
erned a complex urban culture, eco- 
nomically more advanced than the 
Hebrews of the Exodus, the Cove- 
nant Code is the more humane and 
shows a higher regard for the indi- 
vidual.“ The Code of Deuterono- 
my, the other legal code of the 
Torah, is a later codification of the 


Covenant Code, reflecting a still- 
growing sense of ethics and humani- 
tarianism.** There is a vast differ- 
ence between the primitiveness of 
the early wonder-working prophets, 
such as Elijah and Elisha, and the 
later literary and philosophical vi- 
sion of Deutero-Isaiah and Ezekiel, 
just as there is a vast difference be- 
tween the tribal Yahveh, a god of 
war who spoke from the thunder at 
Sinai, and the universal and per- 
sonal God of love, mercy and justice 
taught by the later prophets. The 
dignity of man, too, rose from the 
Exodus, when the tribe as the unit 
was emphasized, to the return from 
the Babylonian captivity, when the 





40. Harold J. Berman, ‘The Challenge of Soviet 
Law,"’ 62 Harvard L. Rev. 220, 449 at pages 450- 
451 (1949). Savigny became so entranced by this 
idea of the ‘‘popular spirit'', or Volksgeist, that 
he raised upon it an ambitious theory of historical 
jurisprudence. See Savigny's Vocation Essay in 
Hall, Readings in Jurisprudence 87 (1938). For a 
critical analysis of the validity of the Volksgeist 
theory, see Professor Edwin N. Patterson, ‘‘His- 
torical and Evclutionary Theories of Law'’, 51 
Columbia Law Rev. 681 (1951). 

41. Moses probably lived in the 13th century 
B.C., nearly a thousand years earlier than the 
Greek and Roman ‘‘natural law'' writings. See 
Meek, Hebrew Origins, Revised ed. 1950, chs. 1, 2. 

42. As | have elsewhere dealt generally with 
the relation of the ancient secular codes to the 
Mosaic laws, the references here given are limited 
to those bearing more definitely upon the ‘“‘rise 
of the individual’. See ‘The Almost-Forgotten Law 
Book,"’ 27 Notre Dame Lawyer 43, and a series of 
four monographs “The Legal Codes of Israel”, 
issued June, 1952, by The Methodist Publishing Co., 
Nashville, Tennessee, in the Adult Student. 

43. The Covenant Code is the Exodus Code 
given at Sinai. Dr. Meek has suggested that this 





was Moses’ codification of the laws of the differ- 
ent tribes which he there unified with the blood- 
covenant. Meek, Hebrew Origins, Kev. ed. 1950, 
ch. 1. The Covenant code shows by the primitive- 
ness of the content that it is older than most of 
Deuteronomy, which repeats most of it with some 
variation; the Holiness Code and the Priestly Code 
deal with ritual and religious materials not here 
under consideration. 

44, See note 38. The city-codes, Eshnunna and 
Lipit-Ishtar, date from the nineteenth and twentieth 
centuries B.C. With others, they were absorbed 
in Hammurabi's empire code in the eighteenth 
century B.C. 

45. The Covenant code is less conscious of class 
distinction, is more humane and considerate to- 
ward slaves (Exodus 21), is more direct in recogniz- 
ing a personal duty to God (Exodus 20), moved o 
step away from blood revenge by placing the 
punishment in the hands of the court rather than 
the kin (see Leviticus 24: 17-21; Deuteronomy 19: 
15-20), and imposed a less vigorous liability upon 
one holding a pledge or borrowing money (Exodus 
22). As Flack says, “The movement from nomadic 
life in the desert to agricultural life in Canaan 
marked a beginning in that direction [the emer- 
gence of the individual]. Pioneer life, private 








ownership of property, and the development of 
personal rights and interests naturally contributed 
to the rise of individualism.'’ ‘‘The Teachings and 
Institutions of the Old Testament,"’ Alleman & 
Flack, Old Testament Commentary 106 (1948). 
However, the Babylonians had centuries before 
made this same transition with little gain in 
humanity. The added factor, with the Hebrews, 
wos the teachings of the prophets with their pro- 
found ethical, morc! and religious implications. 

46. Deuteronomy was something of a legal 
manual, an ancient ‘Every Hebrew His Own Law- 
yer’. It urged humonity and sympathy for others 
as but appropriate gratitude to God. This devo- 
tion-to-God-benevolence-to-man reaches no higher 
level anywhere alse in the Old Testament. This 
marked humanity of Deuteronomy is emphasized 
in the sections dealing with captives, slaves, 
servants, children, strangers, widows, orphans and 
animals. Religious and legal provisions are inter- 
mingled in Deuteronomy, as Hebrew thought did 
not regard the religious and secular as separate 
categories. It is written as if originally given by 
Moses as a prophetic sermon, but when discovered 
in the Temple in 621 B.C., it was accepted as a 
code of laws. Pfeiffer, Introduction to Old Testa- 
ment 51-53 (1948). 
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emphasis had shifted to the individ- 
ual. The captivity, coming late in 
Hebrew history but before the final 
writing of most of the Old Testa- 
ment, had at least two beneficial 
effects on Hebrew thought: (1) God 
became a peculiarly personal deity,‘7 
and (2) the Hebrews acquired a 
sense of history and national pride.** 
Both factors, emphasizing the rights 
and duties of the individual and 
praising the great men of the past, 
gave marked impetus to the growth 
of the individual. Amos, in the 
eighth ceutury, raged against social 
inequalities and the exploitation of 
the poor in his gospel of justice, but 
it was Jeremiah, in the seventh cen- 
tury, and Ezekiel, in the sixth cen- 
tury, who gave the earliest clear-cut 
expression to the individualism, 
which later reached full flower in 
the New Testament.*® Early Hebrew 
law accepted blood-guilt, which pun- 
ished the kin for the act of a wrong- 
doer,®® but Deuteronomy, which was 
“found” in the Temple, 621 B.c., 
declared that “every man snall be 
put to death for his own sin”.®! King 
Amaziah was the first to apply this 
doctrine of individual responsibility; 


Ancient Vision and Medern Yardstick 





it is recorded that, while he slew the 
murderers of his father, he spared 
the murderers’ children (in accord 
with Mosaic law).5? Amaziah’s hu- 
manity in this is elsewhere com- 
mended, as if to confirm the novelty 
of such mercy to the children of 
wrongdoers.53 A second example of 
the grewth of respect for the indi- 
vidual is found in the restriction of 
lex talionis by the use of “cities of 
refuge”. The strict law of retaliation 
was part of early Hebrew law;"* “a 
life for a life” was invoked with 
startling literalness.5> Even in Gene- 
sis a distinction was made between 
cold-blooded and hot-headed homi- 
cide, and Exodus has a vague refer- 
ence to “cities of refuge’”.5*A little 
later it was clearly provided that the 
Hebrews should designate “cities of 
refuge” to which one who killed 
“through error” might flee; where if 
he was found to be an unintentional 
killer, his life was spared if he re- 
mained in the city until the death of 
the high priest.5* By the time of 
Deuteronomy, six “cities of refuge” 
had been ordered, and the humane 
basis for the law had been made 
quite clear.5* The growing sense of 


humanity to the individual was ex- 
tended to matters we would con- 
sider strictly civil,5® and even beyond 
these to “good Samaritan” situa- 
tions which we do not treat as regu- 
lated by law.®° One can scarcely read 
Deuteronomy, already an ancient 
book in the time of Christ, without 
a recognition of the startling extent 
to which it foreshadowed the noble 
ethic of love in the New Testa- 
ment. 


We Must Return to a Philosophy 
of Responsible Individualism 


The abuses and excesses of individu- 
alism, particularly those of the last 
half of the nineteenth century in the 
economic life of America, have not 
been mentioned; they are a thrice- 
told tale worn threadbare from re- 
telling. The political activity in 
America for the last half-century 
has been largely occupied with elim- 
inating those misuses. In fact, we 
have been so preoccupied with cor- 
recting the abuses of individualism 
that we have come dangerously near 
to “throwing out the baby with the 
dirty bath-water”. Political power 
has become an economic bludgeon, 





47. The captivity freed Judaism from the pro- 
vincial belief that Yahveh was only a storm-god 
of victory, although the prophets before the cap- 
tivity had moved in this direction. Only after the 
Hebrews experienced defeat did they realize that 
the true altar of God is not a localized shrine 
in Palestine, but an humble and a contrite heart. 
Faith in a primitive, tribol deity gave way to a 
rick and rewarding, profoundly personai, religion 
for each individual believer. 

48. The captivity renewed the contact of the 
Hebrews with the advanced culture of Babylon 
and its rich written tradition revealing a national 
pride in history, law and religion. Not only did 
the Hebrews once more meet the Mesopotamian 
legal tradition which their ancestor, Abraham, had 
brought from Ur as their own earliest laws, but 
they were stimulated to a new sense of national 
pride and desire to record their own history and 
law. In setting down this legal tradition, the 
scribes may well have drawn on the Babylonian 
materials to fill in points long forgotten, or not 
yet developed by their own retarded nomadic- 
agricultural culture. Certoinly, a large part of 
the Mosaic torah was, if not first reduced to writ- 
ing, at least extensively edited and rewritten dur- 
ing or after the period of enforced freedom in 
Babylon. 

49. Jeremiah (31: 29-34) introduced the ‘‘new 
covenant’’ which freed the children from respon- 
sibility for the transgressions of the parents, and 
Ezekiel (18: 1-20) struck a similar note in discard- 
ing family responsibility in favor of personal 
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responsibility. 

50. When Achan stole the spoils of Jericho, his 
entire family was executed (Joshua 7: 24); the 
sons of Ahab and Jezebel had to pay the penalty 
for their parents’ murder of Naboth (2 Kings 
9: 24); and David hanged two of Saul's sons and 
five of his g in punish i of an offense 
of the then dead Saul (2 Samuel 21: 1-9). 

51. Deuteronomy 24: 16. This section specifically 
provides that the father shall not be punished 
for the children, nor the children be punished 
for the acts of the father. 

52. 2 Kings 14: 6. 

53. 2 Chronicles 25: 4. It is interesting to note 
that 2 Kings, written in the 6th century 8.C., 
records the punishments for the murders of both 
Naboth and Joash; the earlier was punished under 
the old tribol law of blood-guilt, and the latter 
wos punished in accordance with the more en- 
lightened Mosaic rule of personal responsibility. 

54. Lex talionis with blood revenge was common 
to the primitive Bedouin law of the ancient Semitic 
peoples to whom the Hebrew belonged. See Meek, 
Hebrew Origins, 74 (Rev. ed. 1950). 

55. If a man injured a pregnant woman, death 
resulting, a life was forfeited. Hammurabi’: Code, 
§209; Exodus 21: 23. Under Hammurabi’s Code, 
§210, it is clear that the wrongdoer's doughter 
gave her life and this may also have been the 
interpretation given Exodus 21:23 by the Hebrews. 

56. Because Cain slew Abel in anger, God did 
not take his life, but bonished him. Genesis 4: 
3-16. In Exodus 21:13, referring to the uninten- 





tional killer, it is written, ‘Then will | appoint 
thee o plece whither he may flee.” 

57. Numbers 35: 11-12, 24-28. 

58. Devteronomy 4: 42; 19: 3-8. A similar com- 
mand as to three cities was given Joshua, and 
the procedure in disposing of these cases was 
outlined to him. Joshua 20: 1-6. There were six 
cities in all. Deuteronomy 4: 42 and 19: 1-10. 

59. In building ao house, the Hebrew was com- 
manded to build o battlement, or parapet, to the 
roof, so as not to “bring blood upon" the house, 
in case anyone should fall from it. Deuteronomy 
22: 8. The ancient Hebrew used the roof much 
as we formerly used the piazza, or “front porch’’. 
It will be recalled that David was strolling on his 
roof, when he first spied the bathing Bathshebo. 
2 Samuel 11: 2. 

60. If another Hebrew's ox or ass fell down, the 
bystander wos required to “help him lift’ the 
animal again. Deuteronomy 22: 4. At harvest time, 
if a sheaf was forgotten in the field, the owner 
was not to return for it, but leave it for the 
aliens, the orphans and widows. Deuteronomy 
24: 19. When an ox was used to thresh the grain, 
there was a prchibition against muzzling him 
from eating it. Deuteronomy 25: 4. 

61. “Inasmuch as ye have done it unto one 
of the least of these my brethren, ye have done 
it unto me."' Matthew 25: 40. “‘Thou shalt love 
thy neighbor as thyself." Matthew 19: 19; 22: 39. 
Christ said in reply to a question concerning the 
resurrection, ‘God is not the God of the dead, 
but of the living."* Matthew 22: 32. 
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wielded by the strongest group. The 
free, political individual is more and 
more absorbed in the anonymity of 
his economic group. Once identified 
with the group the strong cohesive 
forces of the group tend to flatten 
individual opinion to the aim of the 
group. Thus, the individual is regi- 
mented and lock-stepped to the aims 
of his class and the dignity of human 
personality disappears in the rever- 
sion to dominance by the tribe that 
smacks of the dawn of civilization. 
In this redistribution of economic 
power through political mechanisms, 
we have not always demanded that 
the personal responsibility to society 
be commensurate with the power 
granted. Legal controls, adequate 
for a society built upon personal 
answerability, appear insufficient 
and ill-advised when confronted 
with the mass action of groups and 
classes. We are fast approaching the 
necessity of choosing to return to a 
philosophy of responsible individ- 
ualism, or creating an entirely new 
and radical body of thought capable 
of protecting society from irrespon- 
sible group action. 

This recent emphasis on eco- 
nomics has brought with it an at- 
mosphere of materialism, an obses- 
sion with things. We are not always 
aware that human dignity rises 
above economics, that the worth of a 
man can not be fully measured in 
dividend-checks or take-home pay. 
Swept off our feet by a wave of ma- 
terialistic social consciousness, we 
have glibly arrayed property rights 
against human rights, unmindful of 
the truth that property rights are 
human rights—one step removed. 
Hell-bent for Utopia in “our time”, 
we have let our birthright of indi- 
vidual freedom slip from our hands 
as we grasp greedily for the thin, 
lentil pottage of social security. We 
have tried to give the four freedoms 
to the world, while at home we were 
losing the only freedom that is vital 
—the freedom of being let alone. 
Abroad, as at home, we have tried to 
“buy” men’s friendship and loyalty, 
and to win converts to democracy by 
appealing to their greed for prod- 
ucts in a Sears, Roebuck “wish- 
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book”. We keep repeating man’s old- 
est error: The striving for things as 
the answer to man’s longing for 
peace of mind. Like the Babel-build- 
ers of old, we have tried to erect a 
physical stairway to a spiritual 
heaven. 
Modern “Witch-Hunts” 
Have Been Condoned by Silence 
We have not been blameless in 
cheapening the dignity of men as 
individuals. We have condoned by 
our silence modern witch-hunts for 
scapegoats, and have uttered faint 
protest while men were smeared 
with a “guilt of association” as 
primitive and unjust as the ancient 
“blood-guilt” concept which pun- 
ished babes for the crime of the fa- 
ther. We have been no more than 
interested spectators, as a central 
government of limited power under 
the claim of recurrent emergencies 
and with the cry of “Necessity” up- 
on its lips has drawn ever-mounting 
power into the vortex of federal con- 
trol. This power is taken, necessarily, 
from the citizen, the common man, 
and as the strait jacket is drawn 
tighter and tighter about him, he 
now begins to appreciate the wisdom 
of Pitt’s words, “Necessity is the 
argument of tyrants . . . the creed 
of slaves.” 

No brief is filed here for absolute 





and unrestrained individualism; its 
evils are too obvious and too well 
known to merit further comment.® 
Nor has “natural law”, mystical and 
transcendental, been offered as an 
all-inclusive and definitive system of 
law; we may even concede to its 
critics that the tenets of “natural 
law” are too general and abstract 
for direct application to our complex 
society without more precise rules.* 
Neither have we suggested that kin- 
dred ideas—from political science or 
theology—should be accepted bodily 
as practical reforms of everyday law. 
We do insist that there is reason to 
approach, for example, the tinsel and 
glitter of legal realism and the con- 
tinental sophistication of legal posi- 
tivism with an awareness that novel- 
ty is no proof of truth nor age evi- 
dence of error. We have tried to in- 
dicate some of the positive values of 
an ancient heritage which have fur- 
nished an ideal—an inspirational— 
element to the law in ages past. This 
very persistence of individualism, 
the fact of its historical survival 
through so many centuries, indicates 
that it has stood the test of experi- 
ence; this may, indeed, be the most 
complete proof ever obtainable for 
the truth of a legal idea. 

Belief in the inherent dignity of 
man came to the American colonists 





62. ‘The free will of man is such a way that 
all possible acts of free choice may be available 
and that men may appear like so many little 
gods, with no other restriction on their freedom 
save that they are not to hinder a similar freedom 
on the port of their neighbor. . . . The essential 
valves of socia! life, social justice and the common 
good are forgotten and the tragedy inevitable to 
Freedom as an end in itself is unfolded: The 
absolute right of each part to realize its choice 
tends naturally to dissolve the whole in anarchy 
and to moke impossible any realization of free- 
dom or any achievement of autonomy, within 
the order and through the instrumentality of social 
life. . . .’° Jacques Maritain, Freedom in the 
Modern World 36 (1936), quoted by Schmidt in 
18 Fordham L. Rev. 166 (1949). For a comment on 
the havoc wreaked by individualism in modern 
science; politics, national and international; com- 
“America 


merce; and religion, see Arnold $. Nash, 


at the End of the Protestant Era’’, in Protestant 
Thought in the 20th Century 9-10 (1951). 

63. See, for example, Le Bouvtillier, American 
Democracy and Natural Low (1950), particularly 
ch. 2 “Natural Law”. 

64. “Since, as for as we know, controlled 
experimentation in law and its social consequences 
is impossible, the criterion of survival a well 
be the most satisfactory substitut ially 
is this argument persuasive for the English rules 
and concepts that remained after the consciously 
selective judicial process in the United States dur- 
ing the early part of the nineteenth century.’ 
Edwin N. Patterson, ‘‘Historical and Evolutionary 
Theories of Law’’, 51 Columbia low Rev. 685 
(1951). To like effect, see William James, “The 
Moral Philosopher and the Moral Life’, in The 
Will To Believe and Other Essays 204-208 (1896); 
John Dewey, Human Nature and Conduct 239 
(1922) 
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from many sources. Its distinct be- 
ginnings are visible in the oldest 
books of the Old Testament. It was 
firmly embedded in the philosophic 
tradition begun in ancient Greece 
and expanded under the theological 


The Case for the 
Income Tax Amendment 


(Continued from page 28) 
tive. In the later period, with a sub- 
stantial increase in population and 
much higher tax rates, the average 
annual national income was less, the 
number of unemployed workers was 
more than double, wages and salaries 
were less, farm income was less, new 
capital issues and private construc- 
tion were vastly less, and despite a 
drastic increase in tax rates in no 
year was the federal budget bal- 
anced. These conditions continued 
until the war ended the depression. 

It should be added that during the 
first period the national debt was 
reduced by $3,715,000,000, while 
during the later period it was in- 
creased by $19,624,000,000. 

These results certainly cannot be 
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impact of the Middle Ages. It was 
part of the “natural law” thinking 
of Roman lawyers. It sent down its 
first roots in Anglo-Saxon England 
when the common law had its first, 
faint beginnings in the Bible and 
the Roman church. It received body 
and sinew from the English Bible, 
when that Book reached the common 
people and became the sourcebook 
of—and the inspiration to—the rise 
of the common man, a position 
which the Bible continued to hold 
among the New World settlers as 
it gave form to their hopes and char- 
acter to their acts in building a new 
civilization. Here in the New World, 
this scholarly tradition of individu- 
alism in law, literature and theology 
filtered down from the educated 
leaders and merged with the Bible- 
fed belief in the dignity of man 
which surged upward from the peo- 
ple. It thus became a fundamental 
upon which all agreed. The “free 
man” became the American dream, 
a vision first caught by the Hebrew 
prophets nearly three thousand years 
ago—and kept alive in men’s hearts 
through the ages. It was the last 
of those prophets (quoting the first 


encouraging to advocates of high sur- 
taxes. I shall deal more fully with 
this subject under a later heading. 

Dean Griswold complains that 
“benefits of” the tax limitation pro- 
posal “would redound to the rela- 
tively rich, and the burdens would 
have to be borne by the relatively 
poor”’—that “it would confer the 
financial benefits almost exclusively 
on persons of very large incomes”. 
It is this line of reasoning that has 
led to the proposal being called 
in some circles the “Millionaires’ 
Amendment”. The answer to this 
is quite clear. 

If we are to preserve our capital- 
istic or private enterprise system, in- 
dustry must have a steady, continu- 
ing supply of new private capital. 

Excessive taxation lessens or de- 
stroys the incentive to produce, save 





of them) who said, “Man does not 
live by bread alone.” 

(Since the acceptance of this ar- 
ticle for publication, the Spring, 
1952, issue of Ohio State Law Jour- 
nal, a memorial issue to Professor 
William H. Rose, has appeared. The 
number contains “The Law of Na- 
ture: An Introduction to American 
Legal Philosophy”, which was among 
his papers at the time of Professor 
Rose’s death. Although he accepted 
the traditional Greek beginning of 
natural law without surveying the 
older Old Testament tradition, he 
traced with magnificent scholarship 
and clarity the influence of the nat- 
ural law heritage upon the legal 
thinking of the American Founding 
Fathers. Much that he wrote, in- 
cluding even the footnotes, offers an 
amazing parallel to material in the 
foregoing article. I shall never cease 
to regret that I never knew Profes- 
sor Rose and was not even aware of 
his interest in this field. Those with 
a flair for the psychic may be inter- 
ested to know that my first notes on 
this article were made within days 
after Professor Rose’s death on May 
24, 1951. D.S.G.) 


and invest such capital in industry 
and at the same time reduces the 
supply by the amount of the tax. 

Accordingly, if taxes are excessive 
they must be reduced in order to 
insure the supply of needed capital 
without which the private enterprise 
system cannot operate successfully. 

That the reduction in taxes may 
accrue directly to the benefit of those 
in the higher and middle income 
classes is not a sound reason for 
objecting to it; for, as the Brookings 
Institution has said, supra, “the 
benefits will shortly accrue to the na- 
tion as a whole”. 

It is surprising that Dean Gris- 
wold should object to the proposed 
amendment on the ground that it 
discriminates in favor of the rich. 
The graduation of rates in the pres- 
ent law from 22.2 per cent to 92 per 
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cent is discrimination of the most 
extreme character, amounting to 
virtual confiscation in the higher 
brackets. What the anyendment seeks 
to do is not to create a discrimina- 
tion but to remove to some extent 
an existing one, to the benefit not 
only of those in the higher brackets 
but to the people as a whole. 

The preservation of the private 
enterprise system is just as important 
to those with small incomes as it is 
to those with medium-sized and large 
incomes. It is this system that has 
made possible the high wages and 
the high scale of living for the peo- 
ple of this country. 

1. The Proposal Is Based on False 
Economic Premises. 

In this part of his argument Dean 
Griswold says: 

The proponents of tax limitation 
say that it is necessary to encourage 
enterprise and to make it possible to 
have adequate capital formation. 
They say that this will provide jobs, 
that it will stimulate and promote 
the economy, and that it will make us 
all better off. If one seriously believes 
that making the rich richer will stim- 
ulate and encourage the economy, he 
will accept this argument. Actually, 
though, there is no evidence that the 
economy is stagnant. The recent years 
of high taxes have been years when 
national income was at a maximum. 
Capital formation has never been 
higher. We have never had such a 
great increase in our productive capac- 
ity. This increase has not come 
through the investments of a few per- 
sons: there has been vast private in- 
vestment. 

On the surface this argument is 
quite persuasive. A careful analysis, 
however, reveals its unsoundness. 

There will be no disagreement, | 
am certain, on the proposition that 
high income taxes and high death 
taxes do substantially deplete the 
capital supply and diminish or de- 
stroy the incentive to incur risks, that 
a continuing supply of adequate pri- 
vate capital is essential to the success- 
ful functioning of the capitalistic 
system, and that without such supply 
the government must eventually take 
over, which happens to be the goal of 
the socialists. 

Taxes’ taking 50 per cent of one’s 
income obviously leaves less income 
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for accumulation and investment in 
productive enterprises than taxes’ 
taking 25 per cent. Certainly, the 
higher rate does not provide a great- 
er incentive to work, save and invest 
than does the lower rate. Hence, how 
can one escape the conclusion that 
the higher rate is damaging to the 
capitalistic system? 

The recent years of high prosper- 
ity to which Dean Griswold refers 
are, of course, the war and postwar 
periods during which a wholly arti- 
ficial condition has existed. The 
important period for testing our the- 
ory is neither of these periods, but 
the preceding decade. Let us take a 
look at it. 

Tn 1929 a depression started which 
should according to all normal ex- 
perience have ended within two or 
three years. Instead, it was stretched 
to a full eleven years, and it took 
a war boom to end it. It was the 
longest and most costly depression 
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in our history. During the seven 
years from 1933 to 1939, inclusive, 
the average unemployment was 10,- 
000,000, and the average annual na- 
tional income was $10 billion less 
than during the preceding seven 
years, despite an increase of 10,000,- 
000 in population. 


Cost of the Depression 

Was $150,000,000,000 

According to Carl Snyder, for many 
years statistician of the Federal Re- 
serve Bank of New York, author of 
Capitalism the Creator, and one of 
the country’s leading economist, 
the cost of the depression to the 
United States was 150 billion dol- 
lars, an amount equal to the total 
investment in American industry 
at the beginning of 1941. 

During this period, in an attempt 
to balance the budget, which was 
never successful, the Federal Gov- 
ernment drastically increased its 
tax rates on incomes, estates and 
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gifts in 1932 and succeeding years— 
for example, increasing the maxi- 
mum rate on individual incomes 
from 25 per cent to 63 per cent in 
1932, and to 79 per cent in 1936, and 
raising the maximum estate tax rate 
by degrees to a height of 70 per 
cent in 1936 and to 77 per cent in 
i940. 

In 1940 we began to prepare for 
World War II. The war siarted 
December 7, 1941, and ended in 
August, 1945. During this time the 
Federal Government’s debt was in- 
creased from about 50 billion dol- 
lars to over 260 billion dollars. Of 
course everybody was put to work; 
of course industry operated at ca- 
pacity and of course the national in- 
come was greatly increased. 

Owing to material shortages and 
the necessity of producing for war 
rather than peace, the normal ex- 
pansion of plants was retarded and a 
huge shortage of civilian goods de- 
veloped. At the same time, steady 
work and increased wages and em- 
ployment led to very large accumula- 
tions of savings by individuals who 
were unable to purchase the things 
they would like to purchase. 

The war ended, the excess profits 
tax was repealed, the corporate in- 
come tax was reduced to $8 per 
cent, and corporations went ahead 
full speed to produce the goods the 
public wanted and were able to buy. 
This was accompanied by a large in- 
crease in the investment in plant and 
equipment, more than half of which, 
however, was for plant and equip- 
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ment replacement rather than for 
expansion. This was financed in 
part by retained earnings made pos- 
sible by the reduction in corporate 
taxes, in part by the reserves for de- 
preciation and depletion, and in 
part by debt financing. New stock 
issues continued to be trivial, sup- 
plying only about 5 per cent of the 
capital requirements. 

Without the conditions created by 
the war which I have described 
above, and the continuance of huge 
spending by the Federal Govern- 
ment, the prosperity which we had 
during this period and the large in- 
vestment in plant and equipment 
could not have occurred. 

Inflation, of course, played a very 
important part in this picture—an 
inflation which during the twelve 
years ending with 1951 cut the pur- 
chasing power of the dollar almost in 
two, Certainly we cannot continue 
to depend on wars and inflation to 
maintain prosperity. Unless a con- 
tinuance of the present inflation is 
stopped, the result is bound to be 
disastrous. 

Memories are often short-lived, 
and many forget the experience of 
the thirties above-described, which 
demonstrates what happens to a na- 
tion where excessive tax rates are 
imposed and the counteracting forces 
of drastic inflation are not present. 

So, I arrive at the conclusion that 
heavy progressive taxes on incomes 
and estates do seriously deplete the 
capital supply and are damaging to 
the capitalistic system and against 
the public interest. 

5. Death and Gift Taxes 

Dean Griswold in bis discussion 
pays little or no attention to the mat- 
ter of death and gift taxes. 

The Federal Estate Tax is the 
least defensible of any of the taxes 
levied by the Federal Government. It 
is a direct levy on capital, its eco- 
nomic effects are exceedingly harm- 
ful, it produces with the gift tax 
only about 1 per cent of the total 
budget requirements—enough to run 
the Federal Government about three 
days—and it invades a field of taxa- 
tion already being used by the states. 

The levying of such taxes should 


be abandoned by the Federal Gov- 
ernment, and this means of taxa- 
tion left exclusively to the states, 
where competition would tend to 
keep the rates within reasonable 
bounds. At the same time the present 
duplication of such taxes would be 
eliminated. The gift tax is merely 
auxiliary to the estate tax, and both 
should be dealt with alike. 

To insure that this course is fol- 
lowed, the levying of death and gift 
taxes by the Federal Government 
should be prohibited by a constitu- 
tional amendment as is done by the 
Reed-Dirksen Amendment. 


England's Experience Shows 
Evil Effects of High Taxes 


For many years England has had a 
heavy graduated tax on both incomes 
and inheritances. These taxes have 
so reduced the supply of capital that 
there has not been enough to pro- 
vide her industries with the capital 
needed for modern machinery and 
equipment. And now, after seventy 
years of work by the Fabian Social- 
ists, England has definitely accepted 
socialism and a part of her industries 
have already been nationalized. The 
effect has been to decrease efficiency 
and production, so that today there 
is not enough even of such necessi- 
ties of life as food and coal. 

In his book, Capitalism the Crea- 
tor, published in 1940, Carl Snyder 
said (page 345): 

The purpose of progressive income 
taxation is to strike hardest at these 
large .incomes, the chief source of 
new capital supply. The State now ex- 
propriates a considerable portion of 
the income of the rich, the heavy sav- 
ing class. With what result? The dan- 
ger of extinguishing the larger part 
of the capital supply. This seems what 
has happened in England in recent 
years. Not merely an impression. It 
is the conclusion of a competent stu- 
dent of the distribution of income in 
Great Britain, Colin Clark. And the 
outcome has been just that which 
might be predicted, a steady retarda- 
tion of growth in British Industry. 
[Italics mine] 

The London Economist, in arti- 
cles dealing with the British experi- 
ment in socialism, has this to say: 

The standard of living of a nation 
depends . . . on the productive capital 
it possesses .. . much more . . . than 
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on all other things put together. 
* * . 


The level of taxation is too high 
not merely because it is unpleasant for 
the taxpayers, but also, for the strictly 
economic reason that it has an un- 
healthy reaction on the output of the 
community. All down the line, from 
the surtax payer to the unskilled la- 
borer, the disincentive eftect of high 
taxation is plainly visible. Even more 
damage is probably being done by the 
rapid depletion of the free working 
capital of business enterprises, and by 
the virtual stoppage of private savings 


available for venture capital. 
° * . 


It is all too easy for a democratic 
universal suffrage community to al- 
low capital formation to be pushed to 
the wall. . . . Capital creation may be 
necessary; but there are very few votes 
in it. Yet the penalties for neglecting 
it, though they may take some time to 
mature, will in the end be inexorable. 
An installment is being experienced 
now. But if underinvestment contin- 
ues much longer, then it may be 
wholly impossible to rescue the British 
economy. eee 
In the final analysis, the problem 

resolves itself into the simple issue 
of whether we are to have in this 
country a system of society based up- 
on (1) private enterprise and our con- 
stitutional form of government, or 
(2) socialism. Both reason and the 
experience of other countries lead 
inevitably to the conclusion that our 
present system of confiscatory income 
and death taxes, if long continued, 
will ultimately result in the es- 
tablishment of socialism in place of 
our present system. 

In my opinion, the Reed-Dirksen 
\mendment is the best of the several 
forms thus far proposed. It is the one 
endorsed by the American Bar As- 
sociation, and also by the Committee 
for Constitutional Government. If 
adopted, it would do the following 
things: 

(1) It would provide needed as- 
surance, which statutory law cannot 
provide, against recurring abuse of 
the federal taxing power, and aid 
greatly in the formation of much 
needed venture capital. 

(2) It would over the years in- 
crease the national wealth and the 
federal revenue. 

(3) It would aid greatly in saving 
our free enterprise system and in 


preventing the establishment of so- 
cialism. 

(4) It would restore to the states 
the power to be financially inde- 
pendent and to free themselves from 
federal domination. 

6. Need of a Constitutional Amend- 
ment 

If it is essential to the mainte- 
nance of our free enterprise system 
and the prevention of the establish- 
ment of socialism that tax rates be 
kept within reasonable bounds, can 
this be accomplished without a con- 
stitutional amendment? In my opin- 
ion, the answer is decidely “No”. 
The experience of the past twenty 
years clearly demonstrates this. 

The Constitution is filled with 
curbs on the power of Congress, 
which were placed there to protect 
the people’s rights, such, for exam- 
ple, as freedom of religion, freedom 
of speech, freedom from unreason- 
able searches and seizures, and free- 
dom from being deprived of life, 
liberty or property without due proc- 
ess of law. Excessive taxation would 
ultimately render many of these 
rights of little value. For example, 
what benefit would a citizen derive 
from the constitutional guarantee 
that he is not to be deprived of his 
property without due process of law 
if his property is taken from him or 
rendered of little value to him by 
excessive taxation? The freedom of 
the individual, which is the highest 
prize of all, is not safe without a 
curb on the taxing power. Congress 
should no more have unlimited pow- 
er over one’s property than over his 
person; for, in the oft-quoted lan- 
guage of Chief justice Marshall, 
“The power to tax involves the 
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power to destroy.” 

It is worthy of note that the con- 
stitutions of nineteen states contain 
curbs on the taxing power of their 
legislatures, and that in four of these 
siates the curb relates to taxes on 
income. 

Accordingly, I submit (1) that the 
taxing power of Congress should be 
limited by constitutional amend- 
ment, and (2) that the Reed-Dirksen 
Amendment, which is the one ap- 
proved by the American Bar Associa- 
tion, should be adopted. 
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